The Rebirth
of Liberty



THE AUTHOR

A native of Alabama, Clarence B. Carson has written and
taught extensively, specializing in American intellectual his-
tory. He received his doctorate from Vanderbilt University
and has served as professor of history at Grove City College,
chairman of the Department of Sacial Sciences at Okaloosa-
Walton Junior College and chairman of the Department of
History at Hillsdale College. He has contributed to The
Freeman, Modern Age, Texas Quarterly, Colorade Quarterly
and other periodicals.

Dr. Carson has received two George Washington Honor
Medals from the Freedoms Foundation at Valley Forge, and
is a member of the board of Americans for Constitutional
Action (ACA). He is married and has two daughters.

THE PUBLISHER

The Foundation for Economic Education is an educational
champion of private ownership, the free market, the profit
and foss system, and limited government. Sample copies of
the Foundation’s menthly study journal, The Freeman, as
well as a list of books and other publications, are available
on request.

OTHER BOOKS BY CLARENCE B. CARSON:

The Fateful Turn

The American Tradition
The Flight from Reality
The War on the Poor

Throttling the Railroads



THE REBIRTH
OF LIBERTY

The Founding of

The American Republic
1760-1800

Clarence B. Carson

THE FOUNDATION FOR ECONOMIC EDUCATION, INC.
Irvington-on-Hudson, N.Y. 105633
1976



Copyright 1973 Arlingtor House
All rights reserved

First paperbound edition published 1976 by
The Foundation for Economic Education, Ine.

Published by arrangement with Arlington House
ISBN-0-910614-55-5

Printed in the United States of America



for
MELISSA



Contents

Preface 9

13

LSV

w oo ~1 Sy WLt

10

12
13

14

16
17
18
19
20
21

Prologue: The American Epic—1760-1800
The English Heritage 23

The Colonial Religious Experience 33
The Colonial Political Experience 45
The Enlightenment Impetus 55

The Mercantile Impasse 65

The First American Crisis: 1763-66 7
British Acts Become Intolerable 89
Prelude to Independence 1M

The Declaration of Independence 113
The War for Independence 123

The Scourge of Inflation 135

The American Triumph 149

Freeing the Individual 163

The Critical Period 175

Making the Constitution 185

The Principles of the Constitution 199
The Bill of Rights 211

Establishing the Government 223
Steering the Course of a Nation 235
Epilogue: The Beacon of Liberty 253



Appendices

Notes

Index

The Declaration of Stamp Act Congress
Declaration of Independence 267
Virginia Bill of Rights 273

Articles of Confederation 277

The Federalist, No, X 285

The Constitution of 1787 293

First Ten Amendments 307
Washington's Farewell Address 311

Jefferson's First Tnaugural Address 325

329
343

Lo
on



Preface

This work had been in my mind a half dozen years before I undertook
to write it. I had only a general theme in mind when 1 first conceived
it, and that was to treat the period in American history from 1760 to
1800, or thereabouts, as an epic whole. Any shorter period of time
would not encompass the founding of the United States, although many
works have attempted to do just this. 1 did not have a clear conception
of how to treat both the many controversies of the time and the numer-
ous controversies among historians in interpreting various develop-
ments. T knew that some of them would have to be taken up, but I
had not formed hard and fast conceptions about how to deal with them.
I knew in advance, for example, that I would not make an interpretation
based on economic determinism. Nor did it seem likely that in my
research 1 should become privy to the inner motivations of the men
of this period. Tn this, T was right, But T was quite uncertain as to what
I would do about such interpretations.

As the work proceeded, my approach began to take shape. I would,
as it turned out, largely ignore the controversies among historians over
the years. Mareover, | would deal with the controversies of the time
within the framework in which they occurred, not imposing any scheme
upon them, but viewing them, generally, as differences among men of
good will. The great advantage of doing this is that the focus is then
upon their ideas and beliefs, and upon their differences. To accept them
largely on their terms is to treat men, events, ideas, and beliefs as
important. This is what I have attempted to do.

I started, too, with the notion that this is a dramatic and potentially
exciting period in history, though years of teaching have made me all
too aware that most frequently the drama and excitement are in the
eve of the teacher beholder only. Yet the drama was there: the buildup

9



toward revolt, the clash of British and American thinkers, the develop-
ment ol an American justification for revelt, the decisive battles of a
war, the great men who led the armies and the populace, the experi-
ments with government, the debates of conventions, the shaping and
establishment of a Constitution, and the rebirth of liberty. There were
in much that happened cautionary lessons to be learned as well as
worthy examples to be imitated. Those to whom such history is not alive
are only partly alive themselves. My task was to convey this idea. It
is for those who read it to say whether I have done so.

1 wish I could assure my colleagues in history that my preparation
for doing this work made me the inevitable candidate for the job. But
candor requires that I report that my preparation has been more casual
and haphazard than they would wish, T became interested i this period
by studying intellectual history. My early interest was in the European
Enlightenment and how and to what extent Americans were influenced
by it. Later, I became interested in economic history. I then tried to
master the more general works on the peried and to study the public
documents, Whatever ad santages there might be to extensive specializa-
tion in some aspect of this period, I have not had them. It is my hope
that my long-term interest in this period will compensate, at least in
part, for such deficiencies.

I have relied heavily upon the work done by others in making this
account, Thus, Iam much indebted to those who have made specialized
stadies, compiled documents, and interpreted the events. T have found
that it is frequently the case that a work whose interpretation is rejected
may he nonetheless a mine of information. My debt to these historians
and writers is partially paid by footnote citation; the remainder, T hope,
will be in the reward they receive knowing that they have been helpful
to others.

It gives me special pleasure to acknowledge the more direct help
I have had in doing this work. It first appeared serially in The Freeman,
and my premier obligation is to its editor, Dr. Paul L. Poirot, who dur-
ing its writing provided me with encouragement, editorial assistance,
and helplul comments. He i without peer in promptness, kindliness,
and decisiveness. David Franke of Arlington House has rendered the
kinds of aid in making the book without which the writer is only a scrib-
bler of disconnected words. Carmen Schultz rendered timely aid by
doing a superb job of typing on short notice.

My greatest debt, however, is to my wife, Myvrtice Sears Carson.
She has not only coped with the diflicult task of keeping a house but
also with the even more difficult one of having a writer in residence
for a considerable while. Hers has been the largely thankless task of
maintaining peacetul surroundings for my wark, and I herewith thank

1o



Ler. She rendered even more direct aid by reading copy, seme of it
several times, and insisting that it make sense.

Of course, none of these people are responsible for any eyrovs of
fact, infelicities of expression, or misinterpretations which may he dis-
covered lierein, That responsibility is mine alone, and I accept it, aibeit
with some foreboding.

Clarence B, Carson

April 1873
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of Liberty



1

Prologue:
The American Epic —
1760-1800

Several vears ago, I introduced and undertook to teach a college course
called “The Founding of the American Republic.” Several things moved
me to do it. One was my long term interest in the period. Another
was the belief that such a course would offer one of the best means
for covering the basic political principles on which these United States
were founded, covering them with sufficient detail that they would be
more likely to be remembered by students than the usual much briefer
coverage in broader courses. Yet another reason was an idea that there
was some sort of unity within these years that warranted treating them
in a separate course.

One difficulty, of sorts, presented itself to offering such a couvrse
effectively. There was not a textbook which dealt with the period I had
in mind in a unitary fashion. This could be attributed, in part, to the
fact that T proposed to take the course down to the year 1800. Books
which looked by their titles as if they might be appropriate did not do
this. For example, Merrill Jensen’s The Founding of a Nation covers
the years 1763-1776, while Forrest McDonald’s The Formation of the
American Republic deals mainly with the years 1776-1790. Books which
treat the American Revolution mostly deal in detail with only a small
portion of the period. Richard B. Morris’s The American Revolution con-
centrates on the years 1763-1783, and John R. Alden’s The American
Revolution covers the years 1775-1783. Books of readings cover a shorter
period, too, as a rule. For example, Jack P. Greene has edited two
extensive anthologies—Colonies to Nation and The Reinterpretation of
the American Revolution—both of which are for the years 1763-1789.

There are numerous books that deal with some aspect of this
period: the background to it, the coming of the revolt, the Declaration
of Independence, the War for Independence, the years under the Arti-
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cles of Confederation, the Constitutional Convention, and the carly
years of the Republic. In addition there are biographies of most of the
leading figures of the period, numerous monographs on such specialized
subjects as religion, economics, ideas, and so on. It may well be the
most written about period of American history; most certainly, the
period has been most extensively mined for documents to collect and
reprint. A few titles will suggest something of the depth in which it
has been covered: Max Savelle, Seeds of Liberty and The Colonial
Origins of American Thought; Robert A. Rutland, The Birth of the Bill
of Rights; Nathan Schachner, The Founding Fathers; Leslie F. S.
Upton, Revolutionary versus Loyalist; Peter N. Carroll, ed., Religion
and the Coming of the American Revolution; Douglas 5. Freeman,
George Washington in seven volumes.

Moreaver, the events, movements, developments, and men of this
time have been the subject of a great variety of interpretations and some
of the most active controversies among historians. Professor Greene
divides the older interpretations into three broad categories: the Whig
Conception, the ITmperial Conception, and the Progressive Conception.
To this, he would add a panorama of interpretations that have come
since World War 11, many of which are revisions of earlier interpreta-
tions.

He says that the "new investigations have focused upon seven major
problems: (1) the nature of the relationship between Britain and the
colonies prior to 1763; (2) the nature of social and political life within
the colonies and its relationship to the coming of the Revolution; (3}
the reasons for the estrangement of the celonies from Britain between
1763 and 1776; (4) the explanations for the behavior of the British gov-
ernment and its supporters in the colonies between 1763 and the loss
of the colonies in 1783; (5) the revolutionary consequences of the
Revolution; (6) the character of the movement for the Constitution of
1787 and its relationship to the Revolution; (7) the nature and meaning
of the Revolution to the men who lived through it.™

This list shows, too, how fragmented and specialized the study of
this period has become. Interprefations have not generally been of the
whole period but of some briefer span within it., Such guestions as the
following have been subjected to intensive study. What was the impact
of British mercantilism on the American movement for independence?
How many people from what areas and which segments of the popula-
tion voted for delegations to ratification conventions in the states? What
was the role of merchants in fomenting revolt against the British?

Just to touch upon the outlines of some of the interpretations that
have been made will suggest some of the angles from which the happen-
ings of these years have been viewed. Many of these focus upon why
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the colonies broke from England, and upon the years 1763-1776. The
oldest and most enduring interpretation is that it was a movement for
liberty and from British oppression-—a view that is sometimes called
the Whig theory. There is a mercantile thesis, which may include the
idea that the British followed a policy of “salutary neglect” during most
of the colonial period, only to reverse this policy a decade or so before
the revolt. Or, the mercantile theory may deal much more complexly
with the inner contradictions of mercantilism, their adverse effects on
trade and relations among nations. There is the maturity thesis-—vigor-
ously set forth by Lawrence H. Gipson—which holds that many of the
American colonies had reached such a level of political 4nd economic
maturity that they no longer needed or wanted the British connection.

A major effort has been made to subsume the whole of this epoch
into a class struggle theory. The inception of the conflict is particularly
difficult to place in this framework, but there is something to go on
in pitting the British landed class against the merchant class both in
England and America. From some such point of view, the struggle
might have arisen from the efforts of Americans both to resist mercantile
restrictions and the payment of their debts, Much more fertile, for class
struggle theorists, was the conflict within individual colonies between
tidewater aristocrats and piedmont yeomen, particularly in North
Carolina. On this view the revolt from England was accompanied by
a civil war within the colonies. The contest continued over the years
and involved such questions as easy money, a moratorium on debts,
the powers of the states versus the Confederation, and eventually split
the country over the question of ratifying the Constitation.

Many historians in the twentieth century have insisted upon telling
the story of the years 1763-1800 in the context of a series of contests
between Liberals and Conservatives. The terms were not in use at the
time, and those who pursue their use must have some of their characters
reversing their positions from time to time in ways that the men need
not have been conscious of doing, if they did. Still, those who wanted
to break from England in 1774-1776 must be, by these writers,
denominated “Liberals,” while those favoring continuing the British
connection would be “Conservatives.” Those who favored ratification of
the Constitution of 1787 would be “Conservatives,” while those appos-
ing it would be “Liberals.”

There have been other interpretations, but the above examples give
some idea of what has gone on. The epic character of the founding
period of American history has frequently been obscured by the atten-
tion focused on contending interpretations, hy the dredging up of
selected facts which serve as grist for the mills for some partial view,
by the concentration on minutiae which results in losing sight of the
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forest amidst the trees and shrubs, by the amplification of debates which
had frequently long since been decently interred before the participants
were themselves, by the quest for failings among great men and the
search for imperfections among people, and by the fragmenting into
parts of something which has a hasic unity.

Many of these tendencies have been aggravated by the tendency
among historians toward empirical data unillumined by philosophy but
given its meaning by ideology. This is nct to be taken to mean that
facts are not indispensable to history, nor that the work of finding and
substantiating details is not valuable, nor that anyone attempting to
write an account of these years can be anything but grateful for the
scholarship that has gone before, It is rather to observe that the fruits
of research and study have so often been presented in such a way that
the mind loses hold or does not grasp much that is momentous about
the founding of these United States.

There is no need, of course, to go to the opposite extreme, to
ignore the debates and the divisions, to glorify riotous hehavior, to
describe the Founders as il they had no personal interests involved in
their decisions, or to pretend that there was unity where there was
diversity. The epic character of these years does not depend upon the
purity of all the participants nor the disinterestedness of their behavior.
It depends upon grasping what they wrought by pursuing a course over
the period of a generation despite their imperfections, their divisions,
their selfishness, and their shortsightedness. By their fruits yve shall
know them, we are told in Scripture, and it is these fruits which give
unity to an cra and an epic cast to what was done.

The American epic occurred between 1763-1800, with a background
laid before that time and some filling out occurring after. The political
foundations of these United States were set during these vears. Seven-
teen eighty-nine does not make a good terminal date for the founding
of the Republic; the Constitution was at that point only a “piece of
paper.” It had not vet had the breath of life breathed into it hy the
determination and actions of men; it did not even have a Bill of Rights.
An experiment began to become an actuality within the next decade
or so, and the story needs to be continued for several vyears beyond
the inaaguration of the government in 1789,

Strictly speaking, there is ne American epic, or, if there is, it is
according to the fifth meaning in the American College Dictionary, i,
e., “something worthy to form the subject of an epic.” An epic, essen-
tially, is a “poetic composition in which a series of heroic achievements
or events, usnally of a hero, is dealt with at length as a continuous narra-
tive in elevated style.” The models for the epic in Western Civilization
are the Iiad and the Odyssey. Epics frequently have as their subject
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the founding of a city, a nation, or the coalescing of a people. They
usually have to do with legends and myths, with early accounts of a
people that go back before any historical record, accounts that have been
passed along by word of mouth.

But this serves mainly to point up the differences between the
founding of the United States and most countries which had preceded
it in history. The origins of most nations are available to us mainly in
myths and legends; they go back to a time when the memory of man
does not run contrary to their existence. Little enough is known of the
coming of the Anglo-Saxon peoples to what then became England, much
less ahout their antecedents on the continent. The establishment of Eng-
lish monarchy is, for us, a tangled web of chronicle, legend, lore, and
historical glimpses of shadowy figures who had acquired such sobriquets
as Ethelred the Redeless. Even more so was this the case with Rome
and Greece, and # is only somewhat less so with France and Spain.

These United States, by contrast, came into being in what are for
us modern times with what that connotes of literary record, events sub-
stantiated from many independent sources, and the characters definitely
historical ones with not even a shadow of a doubt that some of them
might have been mythical or combinations of several actual persons.

Poetry has rough going in dealing with prosaic factual materials.
Heroes can hardly surface or survive the minute probing of their lives
by modern biographical techniques. Elegant language requires an
informing vision which has not fared well in the midst of a naturalistic
outlook. Prosaic history under the tutelage of professionals has replaced
epic poetry; irreducible facts which will stand careful serutiny have
tended to supplant elegantly worded narratives. We have gained in
exact knowledge quite often at the expense of impoverishing the spirit;
those who seek sustenance from the past have asked for bread and been
tendered a stone instead.

Even so, there are the makings of an epic in the men, events, docu-
ments, and developments of the years [763-1800. Every schoolboy once
learned the rudiments of the stalf of epics: “Give me liberty or give
me death”, thc midnight ride of Paul Revere; “the shot heard round
the world”, “Taxation without representation is tyranny”; the making
of the flag by Betsy Ross; Nathan Hale's "I regret that T have but one
life to give for my country”; the heroism of George Washington: at Kip's
Bay, crossing the Delaware, at Valley Forge; the villainous treason of
Benedict Arnold; “millions for defense but not one cent for tribute,”
and so on.

An epic is not for schoolboys alone; hence, it must probe more deeply
into the background of a people. These vears had an unusual crop of
men, major and minor characters who would fit well amidst the elegant
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language of an epic: James Otis, Patrick Henry, Samuel Adams, John
Dickinson, Benjamin Franklin, George Washington, John Hancock,
Thomas Paine, Thomas Jefierson, Gouverneur Morris, Horatio Gates,
Baron von Steuben, Marquis de Lafayette, James Madison, John Adams,
Alexander Hlamilton, John Marshall, and many, many others who have
been well called Founding Fathers.

Events abound, many of which have a symbolic ring to them, events
which call to mind crises, resolutions, and climaxes, such as: the Stamp
Act, the Stamp Act Congress, the Boston Massacre, the Tea Act, the
Boston Tea Party, the Coercive Acts, Lexington and Concord, the meet-
ing of the Second Continental Congress, the declaring of independence,
the Battle of Saratoga, the Franco-American Alliance, the Battle of York-
town, the Treaty of Paris, Shay’s Rebellion, the Constitutional Conven-
tion, the XYZ Affair.

Even the documents of these years have an epic quality to them:
the elegance of the language, their philosophical tone, and the vision
with which they call an imperial rule to account as well as set forth
the new direction for a people. The story of these vears is encapsulated
in the documents for which these titles stand: the Suflolk Resclves, the
Cireular Letters, Letters from a Pennsylvania Farmer, the Novanglus
Letters, the Olive Branch Petition, Swnmary View of the Rights of Brit-
ish America, Common Sense, the Declaration of Independence, The
Crisis, the Articles of Confederation, the Virginia Bill of Religious
Liberty, the Constitution, the Federalist, Hamilton’s Report on
Manufactures, Washington’s Farewell Address, and the Virginia and
Kentucky Resolutions.

What gives dramatic character to any series of episodes which make
up an epic is conflict. Of conflicts, there were more than enough during
these years: Parliament versus colonial assemblies, King against Ameri-
an congresses, the opposition of loyalists to revolutionaries, Redcoats
against Continentals, Federalists versus anti-Federalists, Conservatives
(or whatever they should be called) against Jacobins, the partisan conflict
between Federalists and Jeffersonian Republicans, and nationalists ver-
sus states-righters, not to mention such more subtle conflicts as thase
between establishmentarians (or antidisestablishmentarians) and dises-
tablishmentarians or between mercantilists and proponents of laissez-
faire. What was right and who wrong may not always have been as clear
as partisans liked to think, but many of the conflicts were worthy of
the combatants.

What takes these men, events, documents, developments, and con-
flicts out of the ordinary and raises them to epic proportions are the
great ideas which were espoused, which informed and enlivened them.
Professor Clinton Rossiter has noted the habit the people of this time
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had “of ‘recurring to first principles,” of appealing to basic doctrines.
.. . Few men were willing to argue about a specific issue . . . without
first calling upon rules of justice that were considered to apply to all
men everywhere.”? The following are some of these ideas: natural law,
natural rights, balance of power, separation of power, limited govern-
ment, freedom of conscience, free trade, federalism, and republican
forms of povernment. As Rossiter says, “The great political philosophy
of the Western world enjoyed one of its proudest seasons in this time
of resistance and revolution.”® To which should be added, it had its
finest season in the laying of the political foundations during the
constitution-making years.

Perhaps the greatest wonder of all during these vears is what these
men wrought out of revolution. The modern era has had revolutions
aplenty, and then some. All too often they have followed what is by
now a familiar pattern, that is, great proclamations of liberty and frater-
nity, the casting off of the old rules and restrictions, the subsequent
loosening of authority, the disintegration of the society, and the turning
to a dictator to bring a more confining order, Though some have tried
to tell the story of America during these years along sach lines, the
interpretations are always strained. Clearly, the Americans avoided most
of the excesses associated with revolutions.

Many things may help to explain this, but one thing is essential
to any explanation. Americans did not cut themselves off from their past
experience, from ideas and practices of long standing, or from older
traditions and institutions. In their building they relied extensively upon
ancient and modern history and that which had come to them through
the ages. What separates this as an epic from abortive revolutions is
that these men brought to a fertile junction their heritage—which con-
tained several great streams, namely, the Classical, the Christian, and
the English— their experience, and contemporary ideas. The Founders
stood on the shoulders of giants, though it sometimes requires giants
also to attain such heights.

An epic poem might well ignore these antecedents in order to
attribute all that was accomplished to the heroes of the time. An histori-
al account—even one which acknowledges the epic proportions of what
occurred—cannot well do so.

Thus, it is appropriate now to relate something of the heritage and
experience which went into the founding of the American Republic.
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2
The English Heritage

One of the major elements in the complex of experience and background
which the Americans brought to their foumding activities was their Eng-
lish heritage. The majority of the colonists were of English lineage, and
they were preponderantly British in origin, since the latter designation
wonld include those of Scotch and Irish descent. What the Americans
constructed when they got the opportunity were mainly alterations and
reshapings of their English heritage.

Nonetheless, there was considerable ambiguity in the attitude of
the colonists toward their English background. Indeed, this ambiguity
has attended the attitudes of those who have come from Europe over
the centuries to settle in America. On the one hand, they have rejected
the Old World, the most obvious sort of rejection being their very com-
ing to the New World, Many who came have fled from one kind or
another of persecution or oppression. The Old World has often been
described by those whoe betook themselves to the New as a seat of per-
secution and corruption. Certainly, American colonists of the latter part
of the eighteenth century readily identified the English Church and gov-
ernment with corruption—the Church with its pampered hierarchy and
impoverished parish priests, and the government with its rotten
boroughs and members of Parliament whose votes were bought by the
monarch with sinecures.

And yet, however ambiguous their attitude toward it may have
been at times, the Americans did not basically reject their English herit-
age. Instead, they valued it essentially, made great efforts to preserve
it, treasured its outlines, and, when the time came, builded upon it.
From first to last, over a colonial period of a little less than two hundred
years these settlers showed their attachment to and dependence upon
England. Fathers who could afford it frequently sent their sons to be
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educated in England. They read English books, watched English plays,
if any, and consumed English-produced goods.

In many ways, the settlers showed their preference for things Eng-
lish, both in words and deeds. Professor Samuel E. Morison says that
two early New England writers, Nathaniel Morton and Edward Win-
slow, declared that one of the main reasons the Pilgrims left Holland
for the New World was the fear that their children would lose their
language and nationality.! One historian has recently shown how
devoted the Puritans were to their English background. He says, “They
were hardly more worried that their laws should be ‘seriptural,’” that
is approved by the Bible, than that they should be sufficiently English;
and that any changes in English laws should have ample warrant in local
needs.”? Even more strongly, he declares:

Scholarly dispute as to whether early New England law
was primarily scriptural or primarily English is beside the
point. For early New Englanders these two turned out to be
pretty much the same. Very little of their early legal literature
attempted to construct new institutions from Biblical materials.
They were trying, for the most part, to demonstrate the coinci-
dence between what the seriptures required and what English
law had already provided.?

A case could be made, however, that the New Englanders were
among the least devoted to their English heritage of the American colon-
ists. They were dissenters from the Church, developed a considerable
literature of their own, were opposed to such things as plays, had col-
leges of their own, and had more latitude than was usual in developing
their governments. Certainly, many of the other colonies conformed
much more closely to English ways. A Virginian, writing in 1728, con-
trasted that colony with others, and proclaimed that “Virginia may be
justly esteemed the happy Retreat of true Britons and true
Churchmen. ™ Statements affirming the connection between Britain and
America can be found in abundance all the way up to the Declaration
of Independence.

Not all the affirmations of admiration for things English nor all the
reliance on Britain should be taken at face value as indicating the real
state of sentiment or that everything that was done was voluntary.
Colonists were under a variety of pressures and restraints which bent
them toward such conformity. The charters under which they were sup-
posed to operate usually required that their laws not be contrary to Eng-
lish law. For example, the General Court of Massachusetts was
authorized by the charter to make laws for the inhabitants, with the
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proviso that they be “not contrairie to the Lawes of this our Realme
of England.”® The Maryland charter provided that the proprietor “was
to make no laws incompatible with those of England, and none without
the consent of the freemen or their representatives.”® Since others usu-
ally had similar provisions, colonists found it in their interest not only
to conform to the British pattern but to profess to do so as well.

A dependence on Britain for many things was engendered by Brit-
ish regulations. Tn general, they were encouraged over the years to buy
various products from the mother country because of resirictions on
their manufacture in the colonies. Such restriction definitely hampered
the development of an American literature by limiting printing oppor-
tunities. An American printer could rarely undertake the publication
of a book because of the scarcity of type. “In England the supply had
been limited as part of the control of the press; a Star Chamber Decree
of 1637 allowed only four persons, each with a limited number of
apprentices, to operate type-foundries at any one time. Not until the
Revolution could American printers buy type of American manufac-
ture.”7 In the late seventeenth century, the King provided the Governor
of Virginia with orders “that no person be permitted to use any press
for printing upon any occasion whatsoever.™® Not all the dependence
of the colonies upon England was by choice, it is clear.

Even so, the Americans did revere the essentials of their English
heritage. They could hardly have done otherwise; to reiect it out of hand
would have been to repudiate much of themselves as they were, The
furniture of their minds was made up largely of British conceptions.
Their angle of vision was set to sce things the way one of such descen-
dance would see them. The best proof that they revered the heritage,
however, is that they kept so much of it when they had an opportunity
following the revolt to dispense with it. To see that this was so, it will
be useful to call up the outlines of the English systems and ways.

A profound ingredient of the English heritage is the conservative
ast of mind. In a general sense, this may not distinguish British peoples
from most others. It is quite likely that most peoples at most times have
been preponderantly conservative, though not necessarily in a dis-
eriminating way. It could even be argued that man is by nature conser-
vative (as are also the lower animals) in that he usually prefers to con-
tinue to do things in the same way he has done them. Small children
tend to be conservative in insisting on ritualizing activities and in their
intolerance toward things or people that are different. Such conserva-
tism is undifferentiated in its posture toward things familiar, reveres
them for their familiarity alone.

British conservatism is something diflerent {rom and more than
what might well be called “brute conservatism.” If it were not, it should
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hardly have come to our attention, for it would only be a universal con-
dition, one which would be ne more worthwhile to announce than that
Englishmen have two legs. The particularities of British congervatism
took shape over many centuries of experience, took shape in the Middle
Ages as a people defended their ways against Danish and Norman
monarchs, as the classes battled against arbitrary and despotic kings,
as the thrust of change was blunted by the persistent clinging to ancient
rights and privileges.

British conservatism was a reality long before Edmund Burke so
elegantly gave it a set of articulated concepts and a language. Eng-
lishmen over many centuries harked bhack to the Magna Charta as the
fount of their privileges. Parliament for its first several centuries did
not claim to legislate; it elaimed only the power to participate in declar-
ing what the law was, and the law was, most frequently, what it had
heen since the memory of man runneth not to the contrary. When the
English Church broke from the Boman Church, the least changes were
made in it of all the churches born out of the Protestant Reformation.
The English had a revolution, of sorts, in the middle of the seventeenth
century, but in short order they returned to their older arrangements.
This is not to say that the British did not change; it is rather to affirm
that when they changed they kept much more than they changed, and
they were given to defending their changes on the grounds that they
were restoring an earlier condition. It was this that the Americans inher-
ited and brought with them to their constitution-making and their
attitudes toward institutions,

One of the most important of the things the colonists derived from
England was the literary heritage. The vehicle through which it was
transmitted was the English langnage, which became the tongue of the
continental colonies. It is easy to ignore the significance of so common
a thing as language, to imagine that what language one uses does not
matter. It is quite otherwise, of course, for cach language has its
nuances, shades of meaning, rhythms, and tones. A language embodies
much of the history and experience of a people; it embraces their values
and transmits their culture.

The English language was just becoming an effective literary lan-
guage when the Enghlish colonies were settled in the seventeenth cen-
tury. The Renaissance and Reformation were the major movements out
of which English was developed into a literary language. Latin had been
the language used by peoples of Western Europe for formal and elegant
sccular writings, as well as those of the Churc¢h. The break with the
Roman Church hastened the development of national languages, and
the Renaissance gave great impetus to growth of an imaginative and
scientific literature. The English language camme into its own with
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Elizabethan poets and dramatists, the King James Version of the Bible
(1611), and the scientific writings of the seventeenth century. Hence,
Englishmen going forth into the wilderness of the New World brought
with them a potent and virile vehicle of communication.

It was through this language, too, that they imbibed the literature.
One historian of ideas notes that “Americans shared with Great Britain
the balladry and the more formal literature of the motherland. But the
literary legacy was greater than this, for it was through English and
Scotch channels that the Graeco-Roman classics and the literature of
the Renaissance were transmitted to the American people. . . . The
British newspaper, pamphlet, broadside, and magazine likewise pro-
vided colonial Americans with models.”®

By the time of the American revolt, they had at the least four major
ategories of literary influence from Britain. The first of these to reach
its fruition was that of the English Renaissance. Qutstanding works were
produced by Thomas More, Edmund Spenser, Thomas Kyd, Chris-
topher Marlowe, and, pre-eminently, William Shakespeare. Spanning
a much greater period of time and encompassing a much more diverse
bounty of offerings was the English Reformation literature. It ranges
from the writings of John Wyclif in the late fourteenth century to John
Wesley in the late eighteenth century, and includes those of Hugh
Latimer, Miles Coverdale, John Tyndale, Robert Browne, Richard
Hooker, John Bunyan, John Milion, George Fox, and so forth, A third
ategory was the seventeenth century philosophical and scientific litera-
ture which included the works of Francis Bacon, Thomas Haobbes, Isaac
Newton, Roger Boyle, Edmund Hallev, and John Locke, The literary
heritage which had the most direct impact on founding the American
Republic was that of political writings. This was a rich literature indeed,
for it inchuded the contributions of James Harrington, Edward Coke,
Thomas Hobbes (not much referred to by Americans but an essential
part of the justification of government because of the nature of man),
Algernon Sidney, John Lilburne, John Milten, John Locke, John
Trenchard, Earl of Shaftesbury, Thomas Gordon, William Blackstone,
and Joseph Addison, among many others,

The British tradition included a complex of social arrangements,
customs, institutions, and mores. Some of these had the sanction of law,
and in some cases there were attempts to establish and maintain these
relationships by law. Indeed, it would be difficult to name an institution
that was not in some way buttressed by the power of government in
seventeenth century England. The Church was established, supported
by taxation, and attendance at its services required. Economic organiza-
tions were usually chartered by government, given monopolies for trade
or manufacture in some jurisdiction, their activities viewed as adjuncts
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of government. Manufactures were restricted as to where they might
be carried on, wages controlled (usually in an attempt to keep them
lower than the market price), and prices of goods frequently fixed. The
development of libertarian ideas in America (as well as in England) is
given greater meaning with such a background in mind.

Marriage, the family, and property were tangled in a web of restric-
tions and prescriptions. According to faw, the landed inheritance must
go to the eldest son, a system known as primogeniture. In like manner,
estates were frequently entailed so as to prevent their being broken
up and disposed of during the lifetime of the owner. Both these prac-
tices were widely established in the American colonies. Moreover, in
England, according to ancient practice, tenants had claims, in per-
petuity, to the lands which they rented. A strong case could be made
that these, and similar practices, buttressed the family as an institution,
Not only did the eldest son inherit the estate {or other claims to prop-
erty) but also the responsibilities of the father, such as to look after
the widowed mother, to take care of unattached females in the family
and any others who might not be able to provide for themselves.

Probably, though, these regulations and prescriptions had much
more directly the purpese of maintaining a class system. Certainly, Eng-
land had a class system in the seventeenth and eighteenth centuries,
though it had become more flexible, more subtle, and more complex
than it had been in earlier centuries. There was an aristocracy made
up of the titled nobility and the upper clergy, whose members had the
privilege and responsibility of sitting in the House of Lords. There was
what has been most commonly referred to as a middle class composed
of the landed gentry and merchants and tradesmen. The gentry were
reckoned by their rent rolls, but the merchants were not so formally
recognized. The merchants were a class primarily because they had
been granted government privileges, patents, and monopolies in trade
and manufacture. There were assorted other free men beneath these
in the scale, veoman farmers, mechanics, parish priests, and so on.
Below these were the disfranchised, those who did not have the basic
political privileges and had insufficient economic privileges to be inde-
pendent. An attempt was made to transfer the outlines of this system
to America.

There were all sorts of institutions which derived from England,
but perhaps the main outlines and character of many of them can be
suggested by the idea of the corporation. A corporation, most basically,
is some organization authorized by the sovereign. It might be a political
organization such as the town, an economic one such as a trading com-
pany, or an educational one such as a college. The monarch authorized
such organizations by granting to them charters or patents which spelled
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out their privileges, the scope of their activities, and might include vari-
ous limitations. Such corporations were relics of the Middle Ages, but
they were given new vitality at the time of the settling of America by
the founding of colonies on the basis of such charters. The tendency
of this method of establishing organizations was to make all activity
hinge on government and be controlled by government,

British political institutions and practices had the most direct bear-
ing on the founding of the United States, and it was from these that
the most extensive borrowings were made. The most basic of these was
the constitution itself. Some examination of it will clarify the relation
between British and American political erganizations.

It is no simple matter to deseribe the English constitution. It cannot
be read in a single document as can the United States Constitution.
Indeed, much of it is nowhere written down in a document or collection
of documents. It is a combination of several sorts of things: the first
of these is the way things are done in government, the procedures, prac-
tices, and customs; the second would be great acts which have altered
these or fixed them more Hrmly, such as the Act of Supremacy of 1534
which placed the leadership of the Church in the hands of the monarch,
or the Restoration Settlement of 1660 and the immediately succeeding
vears; a third kind would be great documents which have limited the
king, such as the Magna Charta, the Petition of Right, and the Bill of
Rights; fourth, would be court decisions which built up a body of law.

What the Americans learned or deduced from the existence of the
English Constitution was a particular fortification of the idea of a higher
faw. There were other sources of the American belief in the higher law
than the British constitution, but this was the main embodiment of it
with which they were familiar. Americans learned over a long colonial
period how one set of laws could be used to limit and restrict their
own governments. Many of them did not miss the point, either, that
such restrictions could be protective of their rights and privileges, for
however much the colonists might resent certain restrictions, the
requirements that their laws must conform to British laws secured to
them their rights and privileges as citizens within an empire. The best
proof of this is that some of the same ways they had been restrained
as colontes under the English constitution were reintroduced as
restraints on the states in the United States Constitution.

The principle of separation and balance of power among the
branches was embodied in British government for Americans, as it was
for the Frenchman, Montesquieu. Of the three branches, it might he
supposed that Americans were least attracted to monarc}ly. So thcy
were, if monarchy be considered only in its manifestation of the trap-
pings ol royalty, the apex of an aristocratic structure, and hereditary
29
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rule. Such trappings are only historical accidents, an Aristotelian might
say; the essence of monarchy is rule by one. Americans did not abandon
the monarchical principle, as we shall see; they trimmed away the
superficial aspects of it, kept it under different guises or names, and
counterbalanced it with other principles of disposing of power. Rule by
one—limited by being circumscribed—was kept in the office of governor
and president.

Not only did Americans keep the monarchical principle, but they
kept many of the functions that the English monarch had performed.
In England, the king was chief executive; so are the governor and the
President. The king appointed officers under him, took the leadership
in forming and executing foreign policy, was in control of the military
forces, and had the prerogative of mercy, as well as being ceremonial
head of state. All these powers the President may exercise. Of course,
there are some which were sloughed off, such as head of a state church
and all those that have to do with the hereditary principle.

The debt of Americans to the English legislative system is much
better known than that to the monarchical principle. The most obvious
borrowing is of the two-house legislature. In like manner, there are
similarities between the House of Commons and the United States
House of Representatives: each is composed of members elected by dis-
trict, each is the more numerous body, and each has the power of origi-
nation of revenue measures. The House of Lords and the Senate have
both similarities and differences: the Lords are hereditary largely, while
the members of the Senate were originally chosen by state legislatures
and still have fixed terms; each body is the smaller of the two; the Lords
had more court functions, while the Senate has more to do with appoint-
ments in the executive branch. One court function of Parliament is pre-
served for Congress in the power of impeachment, another in the inves-
tigative powers.

Much of the English legal system was established in the American
colonies and some of it continued after the break. The most basic princi-
ple of justice, which the British had long labored to establish, was gov-
ernment by law. It is frequently deseribed as a government of laws
rather than of men. The fundamental requirement for this to prevail
is that men be tried by standing laws, that they lose life, liberty, or
property only after having been convicted of violating some law which
was on the books preceding the committing of the act.

A variety of procedures in English law supported this principle.
The underlying one was the right to a writ of habeas corpus, the right
of a person being held to demand that he be charged with violating
some law or be released. As one historian notes, "Meant to serve as
an eflective check on arbitrary power, the writ was clearly established
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by Parliament in the late seventeenth century as a means of releasing
a person unlawfully imprisoned. "9

Another English principle which influenced Americans was that of
having an independent judiciary, This principle was fairly well estab-
lished before the end of the seventeenth century. The main threat to
the independence of the judiciary had been the monarch, who had from
time immemorial tried to use the courts as extensions and instruments
of himself. The way to do this was through the power of appointment
and disrnissal, Several of the Stuart kings were notorious for subduing
the courts by these devices. Following the Glorious Revolution (1688-
89), monarchs could no longer dismiss judges, and in the course of the
eighteenth century kings abandoned the practice of appointing new
judges upon their accession to the throne. England had an independent
judiciary; judges could serve during good behavior, subject to dismissal
only by both houses of Parliament.

The cornerstone of English law was the common law. The common
law had taken shape during the Middle Ages as a result of decisions
of the king's courts who sought to find the common elements in the
diverse customs and practices among the English people. It arose as
an edifice from judicial decisious over many centuries and was a deposi-
tory of legal experience for a people. Undoubtedly, the common law was,
and is, a mixed bag; one can find somewhere in it rulings along almost
any line sought. It is ordinarily seen as having much more consistency
than that, however, becausc in any given era the rulings fall into a pat-
tern. It is profoundly conservative, for the law is resistant to change;
courts are ordinarily considered to be bound by precedents, and legisla-
tive enactments are usually only frivolously suggestive and tentative
beside it. By the time the judges have brought a legislative act within
the confines of existing law, any radical character which the act might
have had originally will usually have been lost. The common law is the
main device by which the courts counterbalance legislatures in the Eng-
lish system. Among the protections of individuals under the common
law, were the following, according to one account: “due process of law,
habeas corpus, and an admonition ‘that no man ought to be imprisoned,
but for some certain cause. . . . The common law also offered accused
persons the expectation that they would readily he ‘tried in the county
where the fact is committed.” Double jeopardy for the accused was for-
bidden. . . 712

Trial by jury was common practice in England long before Euro-
peans became aware of the Americas. Cowrts are, after all, instraments
of government, judges frequently appointed by the executive power.
Juries, by contrast, are made up of private citizens, people in like condi-
tion to whoever is being tried in that they are of the ruled. They are
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charged with determination of the facts, but these must ever be viewed
in the light of the penalty to be assessed if the person is found guilty.
The jury may also have most directly in mind the future peace of the
community. Hence, trial by jury was venerated both by the English
and their American descendants.

The English heritage, then, was a rich one. Many had left England
to come to America for one reason or another. Yet, their coming they
would rarely construe as a repudiation of their heritage. Those things
that drove them from England could be and usually were thought of
as aberrations from the traditions. The Church of England was a corrup-
tion of original Christianity; therefore, it needed to be purified. The
tyrannies of monarchs were violations of the constitution. In this view,
the colonists were frequently joined by a numerous body of the English
people and could find their ideas substantiated by British thinkers.

Of course, the Americans made innovations in the English heritage.
They grew away from the English system in many ways and, at the
least, became devoted to their interpretation of it. What they chose to
preserve of it was that attenuation of it that prevailed in America, that
which had become a part of themselves out of long experience. It is
time now to examine that experience.
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3

The Colonial
Religious Experience

The English heritage was modified and transfigured by colonists out of
nearly 170 years of experience. It is frequently asserted that the United
States is a young nation, as such things go, and the people are some-
times described as being in their vouth. Such notions, if taken to mean
that Americans are short on experience, will not hold up on examina-
tion. Americans have had not only the experience of the human race
before them—such of it as they carried with them as furniture in their
minds or recalled in the literature with which they were familiar—but
also a broader and more cosmopolitan experience than a homogeneous
people who have remained in their homeland. Moreover, they had a
long colonial experience which was quite varied since the colonies grew
up distinct from one another. The two facets of that experience to have
most direct bearing on the founding of the United States were the reli-
gious and the political.

The religious background and experience will be taken up first
because it is most basic. A reading of the United States Constitution,
however, could easily mislead anyone as to the religious disposition of
the Founders. There is nowhere in it even a mention of God. The only
direct references to religion are those prohibiting the establishment of
religion and prohibiting religious tests for office—both negative in
character. In addition, a case could be made that several of the leaders
among the Founders were Deists—that is, held only sach residues of
religious beliefs as they could square with human reason. One historian
notes the importance of religion in the coming of the revolt in this way:
“Yet if we realize that the eighteenth century, for all its enlightened
rationalism, remained an age of faith, the religious background of the
Revolution becomes instructive. This is not to say, of course, that reli-
gious grievances or religious ideology caused the Revolution. . . . But

33



the subterranean forces which motivate political behavior can be found
within the more general atmosphere of the times. On the eve of the
Revolution, the Protestant religion constituted a fundamental aspect of
American culture.”? To which needs to be added that the religious
framework not only underlay the move for independence but under-
girded the way it was done, the statements of the day, the constitutions
that were drawn, and the Republic that was founded. How fundamental
religion was to them can be made clearer by examining a little into
the background.

It is widely held that the American Revolution was not very
revolutionary—a view to which this writer subscribes— that in compari-
son with the French Revolution, the Bolshevik Revolution, or even the
Puritan Revolution in England in the seventeenth century, the Ameri-
an one was not nearly so radical or was basically conservative. What
contributed to this, as already indicated, was a considerable reliance
on the English heritage, as well as a general dependence on experience
and experienced men. But there was something else which made Ameri-
cans shy about radical experiments in social reconstruction. It has not
been put this way before, I think, and a new thesis deserves more exten-
sive treatment, but it is very germane to this background.

Let it be stated baldly, then. Americans had already had their try
at revolution before they came to hreak with England. Now T do not
mean what Clinton Rossiter meant when he referred to The First Ameri-
can Revolution.? His meaning was that a revolution in outlook in the
decades before 1776 preceded the declaring of independence. What 1
mean is that when some of the colonists left England and arrived in
America they attempted a revolutionary reconstruction of the social and
political order. This could be conceived as a revolution only by contrast-
ing what they attempted to do in America with the order that prevailed
in the land from which they came. Ordinarily, historians think of a
revolution in terms of a prier situation in some country in contrast with
what was done in that same country. This may account for their not
perceiving the revolutionary content of the changes between England
and America during the earlier colonial period. Be that as it may, there
were some rather drastic experiments attempted in America in several
colonies. They failed, by and large, and their failure meant that the
bulk of Americans were not inclined toward radical reconstruction when
they broke with England.

What has impressed many historians in more recent times has been
the impact of the physical environment of America on settlers from
Europe. The thesis regarding this impact is known as the frontier thesis.
The frontier thesis was first most persuasively presented by Frederick
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Jackson Turner in the 1890°s. Tt holds that American culture can be
explained largely in terms of a succession of encounters with the moving
frontier. Undoubtedly, those who came to the New World had to con-
tend with the physical environment, and, undoubtedly, they developed
ways which were different in some respects from those of Europe in
dealing with it. (Those who have held to the frontier thesis have meant
much more than this, of course, for they have generally been determin.
ists, holding that the environment actually shaped Americans.) Yet many
of the early settlers struggled with something much less plastic than
the physical environment, and from their unsuccessful wrestling with
it must have drawn conclusions which joined them once again to the
age-old experience of man. In several of the early communities, those
who came wrestled with human nature itself, conceived and elaborated
systems which would eventuate in new societies. They were much more
impressed with the potentialities of a cultural frontier than of a physical
one. What thev discovered—perhaps, better, came to accept—was the
Old Adam in man which is not exorcised by a new setting. This needs
to be filled out with some particulars, but first the religions hackground
needs to be covered.

Those Europeans who came to setile in America were preponder-
antly Christians, nominally, habitually, or devoutly. The few who were
not were probably theists and people of the Book, i.e., Jews. They were
Christians whose churches and sects were known by such varied names
as Baptists, Brownists, Moravians, OQuakers, Preshyterians, Con-
gregationalists, and Catholics. Though it was their differences which
stood out at the time and over which they wrangled, they nonetheless
shared a basic outlook which transcended their differences and evi-
denced their common heritage.

As Christians, they accepted God as Creator, as Provider, and Dis-
poser. Life was viewed within a dualistic framework of Time and Eter-
nity. Time was that dimension within which man lived out his allotted
vears; however briet they might be, they were fraught with ultimate
significance as the span within which the decision for eternity was made.
Christians had, and have, a historical framework implicit in their reli-

gion, one which is bounded by time and is marked off by several trans-
cendent events: the Creation, the Fall, the Incarnation, the Second
Coming and the Last Judgment. These are the great landmarks of sacred
history, past and future. Not everyone who has gone by the name of
Christian has felt the impact of their deeper meaning, yet to be Chris-
tian has meant, to say the least, the acceptance of the Incarnation as
the entering of God more directly into history through Jesus Christ,
the providing of a way of salvation through His grace, and the setting
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in motion of events which will culminate with His return. To be a Chris-
tian has ever meant, too, that man does not give meaning to his life;
instead, God gives meaning to it.

The Founders of these United States would have rejected out of
hand any suggestion that they write any such credo into the Constitu-
tion. Yet their rejection of it would not have signified in most cases
that they rejected the beliefs involved. Indeed, they conceived them-
selves to be doing something much less than and different from pro-
nouncing upon theological questions: they were erecting a frame of gov-
ernment. The kind of government they erected, however, was under-
girded and informed by theistic and Christian concepts. It was a govern-
ment which did not have as its object the salvation of man, the bringing
of Heaven to earth, or anything of the sort. These things could well
he left to their own realm and men could be left free regarding them
because they were in the domain and hands of God. Men without such
a Faith can leave no area of freedom, for to be free without God is a
chaos of wills.

Most of those who came to America from Furope in the first two
centuries of settlement along the East coast were Protestants. To speak
of a Protestant faith or doctrine is to speak loosely, for Protestants have
their doctrines and beliefs within particalar churches and sects, and
these dilfer greatly from one another. Yet, here again there is a commaon
bond, acknowledged by the very use of the term, Protestant, and it
goes heyond opposition to the Roman Catholic Church, though it is usu-
ally defined in contrast with that body.

The seventeenth century settlement of America occurred while the
tides from the Protestant Reformation were still flowing strongly. The
religious wars, spawned by the Reformation and Counter-Reformation,
took place in the midst of the seventeenth century. Doctrines were still
picking up adherents; there was a great vitality to religious matters, and
many men were deeply concerned about correct belief. This is to say
that at the time of the early settlements there was profound interest
in and concern about religion. Several currents of ideas were sweeping
toward their crests. This was true of those called Puritans as well as
a host of sectarians.

One thing that Protestants generally shared was an emphasis on
the Bible as the sole source of their beliefs. This was in contrast with
the Roman Catholic Church which used in addition to the Bible such
other sources as church tradition and the writings of the Church
Fathers. Undoubtedly, Protestants subsumed much of this tradition into
their versions of Christianity. The Anglican Church kept a goodly
amount of the older tradition. But Protestants in general insisted upon
a biblical foundation for their beliefs. This central role of the Bible pro-
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vided a major underlying support to the idea of having a written con-
stitation. By analogy, the English constitution was like the Roman
Catholic Church in relying mainly on tradition: the United States Con-
stitution is Protestantlike in being the written word.

Another most important difference between Protestants and
Catholies was in the position toward monasticism. In the Catholic
Church, a person with a religious vocation went into one of the religious
orders: if he was a man, he became a member of the secular cler-
gy—those who served in such capacities as pastors and priests to the
laity—or the regular clergy—those living under rules as monks; if a
woman, she became a nun. Protestants renounced, denounced, and,
where they could, abolished monasticism. Though Anglicans differed
from other Protestants in many respects, on this issue they were agreed.
Renouncing the world, to Protestants, was a renouncing of the duties
and responsibilities God had placed on men when they were born into
it; it was a retreat from the necessary engagement with the Adversary
who tested one’s mettle.

To devout Protestants, the things of the world are a snare and a
delusion. Yet, we are called to grapple with them, possess them, live
out our lives in the midst of them, and keep them in their proper per-
spectives—as things to be used rather than to be used by them. Out
of this subtle and somewhat ambiguous attitude toward life in the world
came the Protestant ethic, an ethic frequently referred to as the Puritan
ethic but actually one shared by most Protestants, though less tena-
ciously by Anglicans and Lutherans af times, This ethic involved a par-
ticular posture toward the workaday world. It is seen most clearly in
the Puritan Doctrine of the Calling. According to this doctrine, God
calls to useful employment all those whom He elects to salvation. This
calling might be any lawful undertaking which compensated not only
the person engaged in it but served others as well. One showed forth
the character of his faith by the quality of his work. Though other
denominations might be less explicit, the whole Protestant movement
was permeated by the drive to perform well by the fact that most reli-
gious people were engaged in worldly undertakings rather than withdraw-
ing from them into a life apart.

Personal piety tended to replace for committed Protestants the per-
sonal devotions of the religious among Roman Catholics. This is often
mistaken for a rigid moral posture toward everything both by observers
and undeubtedly by some of the practitioners, Piety, however, is a vest-
ing of all things and all acceptable activities with religious significance,
a significance that derives from their impact on the condition of the
soul of the person involved with them. Anything that cannot be done
to the glory of God cannot be rightfully done. Protestants tended to
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repudiate the specializations of the Catholic Church: special orders of
religious people, holy days (Puritans castigated a great variety of Christ-
mas activities as pagan), numerous sacraments, the collection of religious
relies, and so on. No day was more holy than any other {except, the
critic may observe, the Sabbath, which was the major Protestant conces-
sion to specialization, a day set aside for religious devotion, that which,
in general, Protestants had downgraded), no work more a calling than
any other, no thing more worthy of veneration than another. This was
the tendency of the Protestant movement, and the outreaches were
experienced in vigorous trade and productive activities, insistence on
public and private virtue, and a great deal of ferver going into many
undertakings which those who discriminated according to a different
ethos would reckon to be of little account. That much of this fervor
would be obnexious and repugnant to those of a different faith should
be obvious, though men do not ordinarily concede that diflerences
which do not attract them may derive from a great faith, but anyone
who would understand American history must come to grips with this
moving vitality which stems from a pious attitude toward the Creation.

English settlements in America grew up separate from one another,
as a rule. These settlements were originally called plantations, came to
be known as colonies, and most of them eventually became states within
the United States. The separation was owing in part to the accident
of the location of grants from the king, in part to the difficulties of land
travel in those days, in part to British mercantile policy, and in consider-
able part to religious differences. Most seventeenth century colonies
were conceived of and took shape as religious commumities, though
those who came to them may have had a variety of motives. That they
were conceived as religious communities means that they were to be
made up of people of the same faith (with a few notable exceptions}
and that religion was believed to be the glue that held them together
as well as sometimes that which distinguished them from the others.

There may be, there undoubtedly is, a strong individualistic strain
in Christianity. Individuals are saved, not communities nor nations,
according to Christian teaching. Protestants were more individualistic
than Catholics, at least in their insistence upon a direct relationship
between God and man, one which neither required nor could use a
human intermediary. Moreover, Christianity is a missionary religion,
that is, the Gospel is to be preached to all nations and peoples. It is
not an exclusive religion as is, say, the Hebrew religion. Therefore,
religious community in an exclusive or collective sense would be alien
to Christianity or to the main thrust of it. Of course, congregations or
communities within organizations universal in their purported extent
would not be alien.
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The Protestant Reformation eventuated in the breakup of the unity
of Western Christendom and in the founding of numerous denomina-
tions. The initial direction was the founding of national churches as the
religion of the people was dictated by the religion of the prince. These
national churches were sometimes distinet from any other, most notably
the Church of England, and usually required that all those within the
country adhere to them. Religion was probably more deeply entangled
with political power than it had been before the Reformation. At any
rate, to be able to practice any religion freely, it was necessary almost
everywhere to hold political power.

Hardly anyone could conceive of a community or nation existing
at the beginning of the seventeenth century which did not have one
established religion and did not proseribe all others. After all, religion
undergirded all institutions, laws, and other establishments., One might
as well speak of a people living together under several different systems
of laws as with several different religions, so peaple generally thought.
In such a framework, the freedom to practice one’s particular religion
entatled the lack of freedom of anyone else to practice his in the same
community.

The Protestant Reformation not only spawned national churches but
also a great deal of religions questioning and vigorous searches for the
one true religion. Onee a man had discovered the true religion—or the
true doctrines and practices within the Christian religion—he must
needs live according to his belief, else his soul would surely be forfeit.
America was a land of opportunity in the seventeenth as well as later
centuries, a land where converts of the true faith might come and set
up communities where their faith could prevail.

It was this character of some of the settlements in America which
made their coming and their activities in America a revolution, of sorts.
Several religions groups in England revolted, in effect, against the
Church of England. The Separatists, of whom the Pilgrims who came
to Plymouth were a branch, definitely would not accept worship in the
Church of England. The Puritans, when pressed to conform, were in
tacit revolt against the established church. Something of the same could
be said for the Quakers and a goodly number of members of other sects
not only in England but also in other lands. Those who came to Americ:
were usually successful in their revolt, in that they were able to practice
their religion in the New World.

What was more revolutionary than this was the kind of society some
of them tried to set up. The example which comes most readily to mind
is that of the Puritans who settled in Massachusetts in large number
in the 1630°s. These had greater opportunity than did most settlers to
innovate because they brought their charter with them and a controiling
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group of stockholders as well. The Puritans were not utopians, nor were
thev redistributionists by doctrine. They did, however, conceive of the
good society as one ruled by the saints, that is, ruled by the elect. They
were Calvinists in derivation, and believed in the doctrine that God
has elected some to salvation and the rest to damnation. It is His will,
so they thought, that the redeemed, so far as they could be discovered,
should rule. And, in their rule, they tried to run the government and
order society so as to remove all wrongdoing and leave men free only
to do good.

The Puritans cstablished their church in Massachusetts, and
branch-offs from it were established in other places in New England,
with the notable exception of Rhode Tsland. The church was supported
by taxation, attendance upon its services was required of all inhabitants,
and the moral prohibitions enforced by the civil authorities. The Puri-
tans enforced an orthodoxy in public utterance as well as in moral
behavior. Those who would not conform were banished from the colony.
They had not come, they said, to form a debating society.

The Puritans insistence on orthodoxy may have had political
sources, in part. They had a dilticult time in justifying the rule of the
saints and the prescription of the same regimen for both saved and
damned. Since all of their theologians could agree that a moral life could
in no wise attain salvation for one, it was not at all clear why the saints
should concern themselves with church attendance and what are ordi-
narily referred to as the private morals of the unredeemed. The Mass-
achusetts Puritans had a dogma to fill this apparent vacuum; it was
known as “preparation for salvation.”® This was the doctrine that one
could be prepared for the receiving of grace for salvation by hearing
sermons, attending church, and good conduct. This justified, in their
minds, the use of force or power in religious matters; it provided an
ultimate sanction to the mundane business of intertwining church and
state.

The Puritan experiment failed, everyone seems to agree on this
point. Their preachers never tired of telling their congregations that
they had fallen away from the zeal of their fathers. Their small farining
towns founded on an abstraction of the manor failed to contain a popula-
tion, much of which turned to the sea for a livelihood. A Half-way Cove-
nant in the latter part of the seventeenth century admitted the children
of the “saints” to church membership and political participation without
requiring of them all the signs of election. The charter was revoked
in the 1680%. The witcheraft persecutions of the 1690’s made many
doubt the validity of theocracy. The Congregational church was not
finally and fully disestablished in Massachusetts until the 1830°s, but
the theocratic concept of a Holy Commonwealth had long been aban-
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doned. There were, of course, powerful residues from it. The covenant
idea went into a stream of ideas which supported a written constitution
as a pact between the governors and the governed. The idea of recon-
structing society for the good of all has not died, either; it has gone
through many mutations in American history. But many New England-
ers had enough of such drastic experiments by the eighteenth century.

There is not space here to discuss in any detail the many different
community experiments of the colonial period; it would take a good
sized book to do so. There were experiments in communal storehouses
and disposal of land. The earliest of these was at Jamestown; it was such
a dismal failure that it was very shortly abandoned. A similar fate met
the Plymouth experiment in the 1620’s. This did not deter the founders
of Georgia from attempting an even more extensive experiment along
these lines in the 1730's and 1740°s. They attempted to plan the
economy and control the morals of the inhabitants: small parcels of land
were distributed to householders; an attempt was made to produce silk;
they selected the inhabitants according to need and other criteria; and
an act of 1735 declared that “no Rum, Brandies, Spirits or Strong
Waters” could be imported or sold in the colony.? By mid-century just
about everyone had had enough of this experiment, including the
trustees. Of this experiment in philanthropy, historian Daniel Boorstin
notes that “a project which had been lavishly supported by individual
charity and public philanthropy, had come to a dismal end. It is uncer-
tain how much of the population had deserted Georgia {or the freer
opportunities of Carolina and the other colonies by the middle of the
century. . . . But many had left, and there was more than romance
or malice in the notion that Georgia was on the way to becoming a
deserted colony.”

These were not strictly religious experiments, but the effort of the
Quaker colony of Pennsylvania was more nearly so. The Quakers
departed radically from Christian tradition. They abandoned the inher-
ited forms of Christianity, indeed, professed to despise them, eschewed
liturgy, theology, or a specialized clergy, believed that each man was
illumined by an inner light, and were confirmed pacilists. Also, in the
early years, their zeal was almost unbounded, as is illustrated by the
determination of some of their number to be martyred in Massachusetts,
(The authorities there finally decided to oblige them.) They refused to
be sworn in courts or take oaths of office in conventional manner. They
believed that if the Indians were treated fairly there would be no trouble
with them.

How such a people with such beliefs could govern is difficult to
fathom. Government has to do with monopolizing and using force, if
it is to be emploved at all. Yet here were a people loath to bear arms.
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Boorstin ohserves that “almost from the beginning the Quakers realized
that their religious doctrines . . . would put difficulties in the way of
running a government. It was one thing to live by Quaker principles,
quite another to rule by them.”® Over a good many years in the mid-
eighteenth century Quaker legislators hampered the government from
preparing to defend against Indians on the frontier. The matter came
to a head during the French and Indian War when Indians rampaged
over western Pennsylvania. After much debate and soul searching, most
of the Quakers who adhered to a rigid pacifism withdrew from political
activities in 1756. Most of those who remained in the legislature were
willing to compromise on the issue.”

By the middle of the eighteenth century most Americans had been
weaned away from visionary ideas; their experience in the New World
had brought them closer to that of the Old World, even as they were
growing away from political connections with the old. Many were of
a mind to learn from the wisdom of the ages.

American experience was {ending to wean people away from estab-
lished churches, too. The most generally established bady was the
Church of England. It was most vigorously established by law in Vir-
ginia, where it was not only sapported by taxation but other denomina-
tions were scarcely tolerated. This attempt to make the church not only
the cement of community but also the support of monarchy and other
aristocratic establishments had largely failed. Many Virginians disliked
having such an establishment, held the clergy in low esteem, and were
quite willing to part with it when the opportunity offered itself. In many
of the other colonies the established church was only one among many
other denominations. In such circumstances, it was not very convincing
to argue that all the people of a commonwealth must be of the same
faith else the community would fall apart. This was clearly not the case.
Several colonies did not even have an established church, and some
of these were as cohesive as those which did.

There was more to the tendency away from established churches,
however, than an unfavorable experience with them. There were princi-
pled objections which eventuated in new conceptions of the relation
between government and religion and between the individual and soci-
ety. The two TNAjor SOurces of these were the sectarian denominations
and the Great Awakening.

The American population in the colonial period could he divided
into two major religious groupings: the churchly people and the sec-
tarians. Churchly people were those who had or songht to have an estab-
lished church. Sectarians were those who neither had nor in principle
desired an established church. The first of the sectarians to hold power
was Roger Williams i Bhode Island. Williams denied that there was
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any eflicacy to enforced religion. God chose whom he would and
rejected the others; no good works or any other human agency or action
could affect God’s choice. Both the saved and the damned must live
in society with one another, and government was necessary to that end.
But it would be an abomination to attempt to enforce the dictates of
religion on those not elected; it would disturb the peace of the commun-
ity, give decision over religious matters to ungualified men in govern-
ment, and would dangerously intertwine matters of this world and the
next that should be kept separate.®

There were other sectarians, some of whom did not trace from Cal-
vinisim. The Quakers were the most prominent. They did not believe
that religion should be forced, and where they had authority there was
refigious toleration. Many German sectarians came over in the
eighteenth century to settle in the areas where they would not be
bothered or where there was religious toleration. Among them were
Moravians, Mennonites, Amish, and so on.

The Great Awakening, however, played an even more prominent
role in the breakdown of the ties between church and state. The Great
Awakening was a revival movement which swept through the colonies
in the 1740’s and whose impetus continned through the latter part of
the eighteenth century. The most prominent preachers were George
Whitelield, Jonathan Edwards, and Gilbert Tennent. Whitefield was an
Englishman who preached throughout the colonies with great impact.
It was through this movement that evangelical piety began its move
to become the dominant mode of American religion.

The evangelical movement took the emphasis away from doctrine,
from forms, from ritual, and from what may be called in more general
terms “churchiness.” What was essential was not outward conformity
to religious prescripts but inward conversion, a new heart, and a new
man. To such an outlook, an established church tended to he only so
much dead weight. The revival movement stressed individual conver-
sion and individual piety and the improvement of society by way of
improved individuals. The way to community was not through govern-
ment power but by changed men. The Great Awakening divided the
older churches between those who accepted the new revivalist emphasis
and those who championed the rational approach. An established church
became, quite often, an anachronism, when what was no longer mvolved
was a single church. Moreover, the Great Awakening cut across the
bounds of colonies and religion to provide a common ground in religion
to inhabitants throughout the colonies.

By the latter part of the eighteenth century, then, men were chas-
tened hy their experience with attempts at reconstructing society, hy
the use of government to achieve some religious end. They had also
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been enlivened by a new concept of the role of religion in society. For
some Americans, religion may have become less important than it was
to their forebears. To many others, it was still of utmost importance,
so important that it should not be corrupted and stinted by the expe-
diency of the exercise of power. To virtually all Americans, their reli-
gious background provided the framework through which they win-
nowed their ideas and in terms of which they builded.
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4

The Colonial
Political Experience

I have often asked a class at the beginning of a course in history if they
have heard the saying, “Experience is the best teacher.” Usually, all
or most of them indicate that they have. To confound them, 1 tell them
that what they have heard is most likely a debasement ol an older and
possibly much wiser epigram. Benjamin Franklin gave this formulation
to it: “Experience keeps a dear school; the fool will learn in no other.”
This is a prelude to making a case for the study of history to my classes.
The point is that it is quite costly to learn by personal experience, while
it is much less expensive to learn from the experience of others.

Actually, however, the case for vicarious historical versus personal
experience is not as conclusive as I tend to make it. Personal experience
usually makes a much stronger and lasting impression than do accounts
of the experience of others. Any retelling of an experience is to a large
extent an abstraction which leaves out the warp and woof of life. The
difference between vicarious and personal experience is quite often like
the difference between travel folders on an area and the actual vacation
experience—a chasm of considerable dimensions. §till, there is much
that has to be learned, if it is to be learned at all, from the experiences
of others because of the limited career of an individual and because
some things—e. g., drowning—are likely to be experienced only once,
and all experience ceases.

Political experience—both vicarious and personal—is of particular
urgeney for those who would erect governments and govern. This is
so because government is hoth essential and potentially man’s most dan-
gerous instrument, most dangerous because it can muster all other
instruments and bring them to bear in the pursuit of whatever end those
who govern may have. Government is that body charged with the
monopoly of the use of force in a given jurisdiction. Politics is the arena




of contest over who shall employ the foree for what ends. Each of us
is prev to the notion that if we had power we would exercise it only
for the good of those who fell within our jurisdiction. Without experi-
ence, we can easily concoct plans whose fulfillment we would achieve
il we could get the reing of power. The plans may have all the beauty
of any abstraction, but they usually ignore the reality of the contest of
wills by which power is actually gained and exercised, contests in which
the man with a vision imputes evil to those of a different view, seeks
nower at first for the good he would do, then seeks power because he
thinks he is good, and eventually seeks power for itself alone. There
is & human tendency for anyone in power to concentrate it in his hands
and absolwtize it

There is, however, a counter fendency at work in most govern-
ments at most times, I arises, in the first place, out of the difficulty
which any ruler experiences of putting into effect personally his edicts.
Authority must be parceled out. Those who exercise it incline to
arrogate to themselves that particular authority. Moreover, it is easier
to do anything if it is made into a routine. Routines become customs,
and custors assume the character of law in the course of time. Hence,
power is halanced and constrained to some extent and as a rule at most
times and in most places. This can be prevented from happening only
by relentless terror, a terror of a kind which is unusual.

Political experience is experience of the contest of many wills, of
routine and custom become law, of devices by which power is con-
strained, of compromise, of the gap between conception and execution
because both those who rule and those who are ruled have wills. A
deep reading of history may acquaint one with these processes and
actualities; personal experience will be even more likely to do so.

Americans in the colonies had a goodly amount of political experi-
ence hefore they broke from England, experience with the uses and
abuses of power. They had it in what is probably the best way to gain
experience with the use of power; the power at their disposal was
limited and constrained. The colonists gained experience within the con-
fines of the English constitution, in the first place. Their laws were sup-
posed to conform to those of England. To make sure that they did, the
system provided that court cases could be appealed to the Privy Cowncil
in England,

The colonists were restricted in what they could do also by their
charters. Most of the colonies had originally been founded as commer-
cial ventures, though a few were founded as proprietaries which harked
back to the feudal system for models, and one—Georgia-—was a trust.
In any case, they were founded on the basis of charters. These spelled
out the territory to be oceupied, the financial arrangements, and the
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rights and privileges of the settlers. Ordinarily, the settlers were per-
mitted to participate in the making of laws, and such laws as were passed
had to be in keeping with and not contrary to English law. It would
be carrect to say that the colonists were both restrained  and
enfranchised by their charters.

The colonies were restricted also in that they were a part of the
British Empire. In that capacity, they fell under the authority of the
government of England (after 1707, the United Kingdom) and were sub-
ject to certain of the acts of the Crown-in-Parliament.

Before discussing this relationship, however, it will be useful to
note some major changes that had occurred in the English government
in the last vears of the seventeenth century, the changes associated with
the Glorious Revolution. These changes raised questions about the
extent of parliamentary authority over the colonies under the constitu-
tion as it had developed, questions that were not finally pushed to the
point of irreconcilable contradiction until the 1770s.

At the time when most of the colonies were chartered and founded,
England was more or less of an absolute monarchy. Parliament was,
for the Tudors and the early Stuarts, an auxiliary to them in the exercise
of their power. In theory, and usually in practice, Parliament was that
body which enabled the monarch to make alterations from time to time
in the contract with his subjects whom he ruled by Divine right. Ordi-
narily, he could and did rule without consultations with Parliament. If
some change were wanted by the monarch—e. g., a new tax measure
—then Le might call a session in order to get the needed legislation.
If he could get by on established revenues and laws, he had usually
foregone the nuisance of having Parliament meet.

The Stuart kings and Parliament were at odds for most of the seven-
teenth century over their respective powers. The issues were resolved
by the Glorious Revolution and its aftermath, resolved in favor of Parlia-
ment. As one historian summarizes the consequences of this Revolution,
it “demolished the doctrine of the divine right of kings. . . . After that
momentous victory Parliament slowly and gradually, yet remorselessly
and irresistibly, extended its power in all directions.”? Another sums
up the changes this way:

William 11T began his reign with a clear recognition on
his part that the royal office had been shorn of extensive pow-
ers. As it has been expressed by a distinguished historian of
the constitution: “The king was distinctly below statute; he was
to have no power to suspend statutes or to dispense with
statutes; he could not by his proclamations create any new
offence; he could not keep a standing army in the realm in
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time of peace without the consent of parliament; parliament
had begun to appropriate supplies; the milital‘y tenures were
gone; he had no powers of purveyance and preemption; he
could not try men by martial law; the judges were no longer
to hold office during his good pleasure. . . .” We may add:
he could make no laws without the consent of the nation’s rep-
resentatives; he could lay no taxes; he could claim no kingship
by divine right, . . .2

In short, Parliament had come to occupy much of the ground formerly
held by the monarch and would in the course of the eighteenth century
gain much more control over affairs, England had a constitutional
monarchy.

These changes aftected Americans in two most important ways. One
of them is that Parliament’s powers were neither clearly delineated nor
restricted. The British had spent much energy over the centuries in
limiting the king. This was now as well accomplished as it might be
without making him impotent. In doing so, however, a new power had
been loosed—Parliament. It is true that the House of Commons is
restrained by having its members stand for election, This was so, how-
ever, only for England and then the United Kingdom.

The other import of this for Americans was related, for it had to
do with what the power of Parliament over colonials would be, The
colonists had no representatives in the House of Commons, nor were
there any American bishops or nobles sitting in the House of Lords.
Moreover, nothing comparable to the Glorious Revolution occurred in
the colonies. Parliament proceeded to pass acts aflecting the colonies,
though there was now doubtful constitutional warrant for such measures.
For a long time the issue was not pushed with vigor by either side;
it lay dormant ready to spring to life when differences between the col-
onists and the mother country rose to the point where constitutional

guestions would come into focus.

One reason that the issue did not come to the fore way that Parlia-
ment exercised restraint in legislating for the colonies until the 1760s.
Parliamentary acts known as statutes of the realm usually applied only
to England, Wales, and to Scotland after 1707. “Inasmuch as both Par-
liament and the colonial assemblies exercised the lawmaking power, a
rather indefinite distinction between internal and external legislation
was allowed to develop. Parliament generally confined itself to the reg-
ulation of the external affairs of the colonies (trade, currency, ete)) and
permitted the colonial assemblies to legislate for domestic concerns.™
This policy is sometimes referred to as one of “salutary neglect,” Why
it should be so called except by a partisan of British rule and Parliament
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is not clear; it suggests that the colonies were neglected and that Parlia-
ment had the authority to impose its will over the colonies—hoth doubt-
ful propositions.

If there was “neglect,” it was in the neglectful manner of the found-
ing of the colonies, not so much in their later governance. The Stuart
kings probuably had two prime motives in authorizing plantations. One
was to benefit England commercially; the other was to be rid of trouble-
some, undesirable, or, in the case of Roman Catholics to whom they
were sympathetic, persecuted elements. The latitude that many of them
were given in matters of religion suggests that the monarchs did not
expect the growth of large, peaceful societies under their dominion. At
any rate, a strong case can be made that over the years the British gov-
ernment was less and less “neglectful” and more and more concerned
to tie the colonies close to England and make them conform to the Brit-
ish pattern. It is certain that over the years more and more laws were
passed, and more and more attention was given to imposing the British
will over the colonies.

One way to see the trend toward greater British control is to look
at the types of colonial governments and changes in them. There were
three types of governments in the colonies: royal or crown, proprietary,
and charter. A royal colony was one in which the colony fell directly
under the king: the governor was appointed by the monarch; he was
an agent of the king, in eflect, acted in the place of the king, and he,
in turn, appointed lesser officers. A proprietary colony was one in which
the proprietor appointed the governor and otherwise had authority
remtiniscent of a feudal lord. He, in turn, was a kind of vassal of the
king. A charter colony was one operating on the basis of a charter; in
effect, the members of the colony were members of a corporation, and
the electors among them contrelled the government on the basis of the
charter.

The trend over the years was for England to extinguish the charters
and proprietorships, which the original colonies had been, and to make
of them royal eolonies. By the middle of the eighteenth century, there
were only three proprietary colonies and two charter colonies. The
meaning of this is made clearer by this contemporary comment on the
power of the people in the charter colonies: “The people in these
Colonies chuse their Governors, Judges, Assemblymen, Counsellors,
and all the rest of their Officers; and the King and Parliament have
as much influence there as in the wilds of Tartary.”® This is an exaggera-
tion, but it does indicate that the trend toward royal colonies was a
trend toward greater British control.

Despite the fact that the colonies had grown up to considerable
degree separate from one another, they had a similar form of govern-
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ment to one another and to that of England. Each of them had a gover-
nor, whose powers were modeled on those of the English monarch. The
extent to which the English attempted to gain or maintain control of
colonial development is indicated both by the fact that most colonies
were made royal colonies and by the extensive powers of the governor.
He "was the personal representative of the king and the symbol of the
empire in the colony, ‘endowed with vice-regal powers, analogous
though inferior in degree to those of the monarch.” As such he was the
commander-in-chief of the military forces in the colony and the chief
among the agents of the crown. He had the power to appoint judges
in the vice-admiralty court, where there was such a court in his colony,
and judges, justices of the peace, and sheriffs in the administration of
civil justice. He also had the power to nominate members of the execu-
tive council . . ., and the power to veto acts passed by the legislature.
.. ."% He could summon, adjourn, and dissolve the legislature, and
he could parden those who had been convicted of offenses. “The gover-
nor’s powers were thus fourfold, for he was at once a Crown agent and
the effective head of the executive, the legislative, and the judicial arms
of government.”™

A colony ordinarily had one or more councils, but usually there
was a single council which served in several capacities. These were men
chosen from among natives who were usually men of wealth and position
in their communities. In one of their capacities, they were a sort of
governor’s cabinet, assisting him in governing by advice and in other
ways. In another capacity, they might serve as a court of appeals. And,
they were the nearest thing to an upper house of the legislature that
the colonies had. In this capacity, they were analogous to the House
of Lords. Many colonjals got experience in governing by serving on
councils,

However, most of the colonial political experience was gained by
serving in the legislative assembly. This body was known by different
names from colony to colony—i. e., House of Delegates, General Court,
House of Burgesses, and so forth—but each of the colonies had one.
It was the fount of popular government in the colonies, the only hody
at the level of colony that was chosen by the frecholders. Tn theory,
it was subordinate to the governor in royal and proprietary colonies,
awaiting on his call, subject to his dismissal, even subject to being dis-
solved in favor of the election of a new one, and its acts subject to his
absolute veto. It could almost be said that it existed at the pleasure
of the governor.

Theory is often one thing, however, practice another, and this was
certainly so for the colonial assemblies. In their service in assemblies
colonials learned the subtleties by which power is counterbalanced and
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the maneuvers by which power can be gained. The way they worked,
in general, is described by one scholar in this passage:

One is impressed with the rather prosaic manner in which
the lower houses went about the task of extending their author-
ity, with the infrequency of dramatic conflict. They gained
much of their power in the course of routine business, guietly
and simply extending and consolidating their authority by pass-
ing laws and establishing practices, the implications of which
escaped both colonial executive and imperial authorities and
were not always fully recognized even by the lower houses
themselves. In this way they gradually extended their financial
authority to include the powers to audit accounts of all public
officers, to share in disbursing public funds, and eventually
even to appoint officials concerned in collecting and handling
reventes.”

Some of the devices by which they gained power are interesting
and were quite valuable experience for colonists. One position from
which they gained leverage over governors was that the salary of most
of the governors was paid by their respective colonjes. This meant that
the legislature had to appropriate it. If they would only appropriate it
on an annual basis, the governor would find it expedient to call the
legislature into session each year. If they made the appropriation of his
salary the last item of business before they were ready to adjourn, he
could be, and was, effectively stripped of his powers to prorogue the
assembly. “Not content with reducing the governors’ legislative power,
the assemblies . . . used their control over the purse to usurp many
executive functions, insisting that certain conditions be met before
appropriation bills were sanctioned. Thus the assemblies extended their
sway over financial matters by stating in detail how money was to be
spent, by appointing provincial treasurers . . ., by naming collectors
of the revenues . . . , and by setting up committees to supervise the
spending of money appropriated.”®

Colonists got political experience at two other levels than that of
colony. One level that did not involve many people directly but was
nonetheless important was as agent for a colony to the government in
England. An agent was sent from most colonies toward the end of the
colonial period to England to explain to various governing bodies the
situation in the particular colony, the attitudes of the inbabitants, and
the effects laws and other English actions might have. Sometimes hoth
a governor and a legislature would send such an agent. He would have
no official standing in England, hut he would be valued for his service
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both by the mother countries and the colonies and would gain much
valuable experience. Benjamin Franklin undoubtedly got the most
experience as agent, for he represented several colonies at one time;
through this experience, he was prepared for the yeoman work he would
later perform as diplomat for the United States.

The other level was local governments. Of their importance, Clin-
ton Rossiter savs: “In general, the central governments of the colonies
exercised even less control over local institutions than did the mother
country over the colonies,” That is, they managed most governmental
affairs Jocally by institutions that were in keeping with the locale. In
New England, town government was the most important level, and the
town meeting the device by which the electorate directed affaivs. In
other parts of the country, county and parish government handled most
local affairs. These were the features of local governments Rossiter
thought particularly worthy of note: “the broader suffrage for local than
for colony-wide elections; the multiplicity of unpaid offices and duties,
a system under which a much larger percentage of citizens performed
some sort of public duty than is the case today. . . .7 In short, a large
number of colonists had political experience while they were under
nominal British control.

The British government did not neglect the colonists in the last
hundred years or so of the colonial period. They set over most of them
an arrangement that should, in theory, have brought them under the
will of those who governed in England. There were governors with com-
prehensive appointive powers, numerous agents of a variety of boards
and committees were sent to America, and Americans were in some
ways more clearly under the dominion of the king than were the inhabi-
tants of the United Kingdom, Short of taking from the Americans their
institutions of government, it is not clear how they could have been
prevented from developing as they did,

Nonetheless, the American colonies did evolve away from the Brit-
ish pattern, even as, to a lesser extent, the government in the homeland
was evolving away [rom its older pattern. Americans today do not feel
great unfamiliarity with colonial institutions and practices as they had
developed by 1765, They would, however, if they understood them,
find most of the institutions that were originally transplanted unfamiliar
and foreign. Muny of these institutions were medieval in character when
they had been set up. For example, a town was a corporation with
definite bounds, with privileges for its inhabitants, with powers to
exclude others from them, with monopolistic powers, with an exclusive
and delimited character. This had so far broken down by the end of
the colonial period that men could generally come and go, move in or
out, and go about their business without much onerous restriction.
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In a similar and related manner, there was an attempt to maintain
class arrangements and prescriptions in America. In the middle of the
seventeenth century, the General Court of Massachusetts forbade the
wearing of certain clothing to the lower orders. Yet, such efforts were
of little avail, and long before the end of the colonial period it was com-
monly observed that respect for and distinctions among classes were
disappearing.

When confronted with the Puritan demands for the abolition of
episcopacy, James I declared, “No bishop, no king.” His prophecy
proved correct for America. Though there were several colonies in
which the Anglican Church was established, there was never a bishop
in America. The Bishop of London was appointed over the American
colonies, and he was represented from time to time in particular col-
onies by a commissary, a man appointed to perform some of the oversce-
ing functions of the bishop. But there was no clerical hierarchy that
amounted to anything in America. Hence, even in Anglican colonies,
the control of church affairs tended to slip out of the hands of the clergy
and into that of the vestry. Of course, in several of the colonies, the
prevailing denominations neither had any hierarchy nor approved of it
as an institution. The religious supports for rule by an hierarchical order
were missing,

In the same manner, there was never any titled nobility in the col-
onies to speak of. There is a saving that “"Dukes don’t migrate,” and
it is substantially true. For decades on end most Americans never saw
a titled noble, and if they did, he was most likely a royal governor.
No native Americans were ever raised to such rank, to my knowledge,
nor is it likely that they aspired to it. Americans who acquired extensive
possessions aspired to the life of a country gentleman, so far as we can
tell, and would have been aliens in their own country had they been
titled.

The effect of this is that Americans turned away from the old
sources of authority and political power even more than did their coum-
terparts in England. Authority, for them, did not extend from the top
downward: it derived from the place they were accorded by their peers.
Americans looked up to men who had acquired possessions by their own
offorts or that of their immediate forebears and, among these, to those
who showed ability at managing their affairs. Birth counted for little:
achievement counted most,

Probably, Americans had more extensive experience in governing
in legislatures, in towns, in counties, and as councifors than did any
people anywhere in the world at that time. True, it was limited experi-
ence. They had little experience as chief executives or in foreign affairs,
and they operated within the limitations of the British constitution and
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the empire. Even so, they were probably better prepared for popular
government than anyone else, unless it was the English people them-
selves,

It is possible, however, to overrate experience. There are experi-
enced thieves and murderers. There are experienced demagogues, and
there are politivians with a vast amount of experience at galning more
and more power by plundering the populace. Experience can be useful
in attaining any end, but it does not discriminate among ends. That
is determined by what a people, or some portion of them, value. And
wlues are a resultant of ideas held and cherished. It was not enough
for Americans that their experience had turned them away from
monarchy, {rom hierarchies, and from authoritarian government. If their
experience was to stand them in good stead, they must be drawn to
something constructive to take the place of these things. Americans
were, and developments in ideas prepared the way for this shift.



5

The Enlightenment Impetus

From the early 1760’ to the mid-1770's, as colonial resistance to British
rulte mounted, ebbed, and flowed, colonists referred over and over again
to the British constitution, to the rights of Englishmen, to the charters
on which the colonies were founded, and so on. This they could do
5o long as they were attempting to alter British policy and retain existing
relationships. But once they decided to break the connection with Eng-
tand they could no longer hinge their action on the British constitution
nor any longer support their institutions with it. Experience could be
utilized; forms and practices could be abstracted from the British pat-
tern; but all these would have to have a new foundation and new justifi-
ations.

The new foundation on which they built was the natural law
philosophy. This is not to say that the natural law philosophy was new
or that Americans had just become acquainted with it. On the contrary,
the natural law philosophy, or its underpinnings, is nearly as old as
Western civilization; it had been greatly revived in English political dis-
course in the seventeenth century; and American thinkers were widely
tamiliar with it long before the break from England. But it had got new
impetus behind it in the past century and a half, and the doctrines out
of it were being brought to a fruition at just the time that Americans
turned to it to justify their actions and undergird their institutions. it
James Madison had been aware of intellectual history in this way, he
might have remarked about the occurrence of this fruition of the natural
law philosophy at just this juncture of history in the same vein he did
about another matter in these words: “It is smpossible for the man of
pious reflection not to perceive in it a finger of that Almighty hand
which has been so frequently and signally extended to our relief in the
eritical stages of the revolution.”

Wt
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Documents, writings, and addresses of the revolutionary period are
replete with references to the natural law philosophy and ideas derived
from it. Jefferson based his argument in the Declaration of Independ-
ence on “Nature’s laws.” Thomas Paine argued both that independence
was called for as a natural right and that the resulting country should
be founded on underlying law. State constitutions frequently listed a
number of rights which were “natural.” The United States Constitution
was implicitly framed from an order explicit in the natural law
philosophy. As Clinton Rossiter has said: “The principles in which they
placed their special trust were . . . those of . . . the school of natural
law.” They “sought limits [on political power] more universal than those
staked out in laws, charters, and constitutions. The great philosophy
that preached the reality of moral restraints on power had always been
a part of their Anglo-Christian heritage. Now, in their time of trial, the
colonists summoned it to their defense.”!

The natural law philosophy is grounded in metaphysics. That is,
it is grounded in something bevond the physical; it is not accessible
to the senses directly. No one can see, hear, taste, feel {tactilely), or
smell natural laws. If they are real, their reality is vouchsafed in some
fashion other than through direct sensual contact. Their reality should
not be understood as a becoming, either, as made up of ideals which
may be fulfilled in the course of time. The founders of these United
States were not idealists in this sense; they did not conceive of natural
laws as something it would be desirable to sce established. On the con-
trary, they were understood as being already everywhere established,
inviolable, and finished.

Intellectual developments since the eighteenth century have made
it increasingly difficult to understand the natural law philosophy, and
the meaning of this is that it has become increasingly difficult to under-
stand that on which these United States were founded. The difficulty
can be exposed by examining a familiar phrase from the Declaration
of Independence, the one which reads: “We hold these truths to be
self-evident, that all men are created equal. . . .7 The phrase has been
so often heard and seen that it has attained that status for us of an idea
which is so familiar that it neither shocks nor calls forth any examination
of it. Probably, in our day, most people hear not the words but a transla-
tion of them which would go something like this: We hold it as an ideal
that all men should be made equal. Yet, that is not what the words
say, nor is it reasonable to render them in this fashion.

In the first place, what does it mean that “these truths” are “self-
evident”? Today, the phrase “selfcevident” is often used as if it were
a synonym of “obvious” or “apparent.” This is probably a way, uncon-
sciously adopted, of avoiding the difficulty for us of the term. “Self-
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evident” means that the statement contains its own evidence. To turn
it around, it means that there is no external evidence for the truth of
the statement, or that none is being adduced. It can be made clear
that in the instant case no evidence either is or can be adduced for
the validity of the statement. All the evidence that T know of indicates
that all men are not created equal. Each person is different from every
other at birth, different in appearance, different in capacities, different
in circumstance, and different in what he inherits. Jefferson’s statement
is one which, if true, must be “self-evident.”

This is not to say that there is no evidence for the reality of natural
laws; it is rather to affirm that such evidence as there is is indirect.
Thomas Jefferson was working out of a long-established philosophical
tradition when he wrote the Declaration of Independence. This tradition
was dualistic, holding that there are two realms of being, They can most
directly be described as the realms of the physical and the metaphysical.
The physical realm may also be described as the realm of the existential,
the changing, the historical, and of appearances. The metaphysical may
be called the realm of forms, of essences, of fixities, and of the real.
Tt is, of course, the realm of natural law. It is that underlying order
which gives shape, form, predictability, and their character to things.

The philosophical roots of the natural law philosophy reach down
deeply into Western thought from its early beginnings. The Greek
thinkers of classical antiquity were early taken up with the diflerence
between appearance and reality. To appearance, all things seemed to
change; indeed, all physical objects undergo alteration and corruption
with the passage of time. This led some men to conclude, such as Herac-
litus, that all is flux, that there is only change. Others held, however,
that the changing is only an appearance, that underlying it is fixity and
order.

Philosophy, as we understand it, had its beginnings with eflorts to
find the primal stuff from which all else comes. It was commonly
believed for a long time that there were four elements earth, air, fire,
and water—from which all else is made. This search begot yet another
one, the search for that which gives form and order to things, to that
which causes them to assume the shapes that they do, to follow the
course that they do in their development, and to behave as they do
when impinged upon by something else. Men have, for as long as they
have had settled modes of living at the least, been aware of numerous
regularities and predictabilities in the world about them. Phil-
has been

osophy—hy which is meant here its most abstruse branch

concerned with trying to make a coherent explanation of these.
Metaphysical thought reached a plateau with a line of Greeks which

commences with Socrates, goes through Plato, and culminates with Aris-
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totle, a plateau which it has ever since been difficult to reach or to
rise above. New reaches in philosophy were only one of the achieve-
ments in the ancient world, of course, though these may have heen
the keystone. The Greek achievements were spread about the Mediter-
ranean in what has since been known as the Hellenistic Age, and were
taken up by the Romans who expanded and developed that portion of
Greek culture which appealed to them. Roman thinkers were the first
to set forth the natural law philosophy extensively. They did so both
to undergird the edifice of Roman law and to justify the spread of that
law over a vast empire. Their acquaintance with a multiplicity of peoples
of diverse cultures led some of them to seek for common features under-
lying the differences which would be of the order of law everywhere
applicable.

So impressive were the varied achievements of the Ancients that
men refused to forget them even after the empires fell and Europe
broke up once again. There were many revivals and renascences over
the years. Two major efforts to revive the learning of the Grecks and
Romans occurred in the Middle Ages: the first is known as the Carol-
ingian Renaissance, and the second took place in the twelfth and thir-
teenth centuries. There was an almost continuous renaissance in the
modern era from the fifteenth into the eighteenth century. There was
a neoclassical revival in literature in the seventeenth century, and the
music of the eighteenth century is frequently described as classical. I
what is meant by classical is an emphasis upon order, harmony, balance,
moderation, reason, and form, then the eighteenth century was the
preeminent neoclassical age of our era.

The natural law philosophy was revived in Europe in the seven-
teenth century. On the continent exponents of it in the political and
legal realm included Hugo Grotius, Jean Bodin, and Samuel Pufendorf,
English writers in this stream would include Thomas Hooker, Harry
Vane, Richard Hooker, James Harrington, Algernon Sidney, and John
Locke. Much of the English thought was produced during the constitu-
tional struggles of the seventeenth century, struggles which culminatecd
in the Glorious Revolution. This body of thought was most usefis] to
Americans when they came to revolt, hecause they were able to hinge
much of their case on English thinkers,

The natural law philosophy in general got a great boost in the
seventeenth century from what we call scientific developments. These
developments which are associated with the names of Francis Bacon,
René Descartes, Galileo, Johannes Kepler, Leibniz, Spinoza, and Isaac
Newton were both spawned by the revived natural law philosophy and
gave new impetus to it. The central features of this development were
the emphasis upon the rationality of the universe, the rationality of man,

58



and mathematically expressible laws governing the behavior of objects.
Ways were worked out for discovering the laws, and these and other
men experienced phenomenal success in the work of exposing them.
Alexander Pope wrote:

Nature, and nature’s laws lay hid in night,
God said, Let Newton be, and all was light.

So impressive was the natural order revealed by scientists that
renewed cfforts were made to discover more precisely the natural order
as it applied to man and his affairs. The effort to do this in the political,
social, economic, religious, and artistic realms has come generally to
be called the Enlightenment of the eighteenth century. The title con-
tains a considerable measure of presumption in it: it suggests that men
were coming to be enlightened while those who had gone before had
been in the dark. This is pointed up, too, by the conscious sloughing
off of the reliance on the ancient thinkers and attempts to discredit
them. A case can be made that the thought of the Enlightenment was
deeply influenced by classical antiquity even as that age was no fonger
venerated. An equally strong case can be made that there was in the
Enlightenment a potentially fundamental break with tradition which
would cut men off from their past. Both these things are true.

it was with some trepidation that T used the term Enlightenment
in the title of this chapter. There is no doubt that Americans at the
time of their revolt were under the sway of the natural law philosophy,
but there is reason to doubt that they were under the sway of the
Enlightenment. This doubt is oc asioned, I think, because of the course
of developments in France. Many historians of the Enlightenment have
focused on French thinkers, on Voltaire, Diderot, Quesnay, Montes-
quieu, d’Alembert, Roussean, and so forth. The French were the most
dramatic proponents of the Enlightenment, the most daring and icono-
clastic of thinkers, the ones who broke most emphatically with the past.
In France, too, centuries-okd anticlericalism shifted toward opposition
to all the formal religions and became, for some, outright atheism. The
repute of the Enlightenment has beea tarnished, too, because in its
wake came the French Revolution with all that entailed.

Now some Americans were influenced by French thinkers. Prob-
ably all Americans who knew of it were favorably influenced by Montes-
guien’s arguments for a separation and balance of powers in The Spirit
of the Laws. The affinitics between the French and Benjamin Franklin,
Thontas Jefferson, and Thomas Paine, as major examples, are well
enough established. But the Enlightenment was not an exclusively
French affair, nor the direction in which some of the French took it
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an inevitable one. The Enlightenment can be considered a much
broader development encompassing the emphasis on reason, natural
faw, and balanced with a thrust toward liberty. In this sense, Americans
shared in its fruits, and used the ideas associated with it. The bulk of
Americans did not accept the more radical breaks with the past nor
become antireligious as a result of their thinking. Americans tended to
counterbalance abstract ideas with reference to experience and by the
use of common sense,

There are several concepts basic to the natural law philosophy. The
most basic concept is that of a state of nature. Thinkers in the seven-
teenth and eighteenth centuries were given to beginning some state-
ment with the phrase, “Man, in a state of nature. . . .” Anthropologists
of the nineteenth and twentieth centuries have pointed out that man
is nowhere discoverable in a state of nature, that, on the contrary, he
always exists in a social state. As is frequently the case when men of
one era take on those of another in controversy, those of a later date
have misunderstood the position, whether intentionally or not we do
not know. The thinkers of an earlier day did not mean that man had
ever existed in a state of nature historically, or that he could somewhere
be found in that state at any time. The concept is essential, hypothetical,
and imaginary. To know the nature of anything, it is necessary to strip
away all that is peculiar and particular to that thing, all that has been
accidentally added, and view it in terms of the common features it
shares with all others of its kind.

To know the nature of man, then, is to know him in a state of
nature, that is, to know him stripped of all cultural accretions. Stripped
of his culture, a creature is only potentially a man, of cowrse. Tt is a
work of the imagination to discover man in a state of nature. It is an
hypothesis {rom which to reason to other conclusions. It is man reduced
to his essence that is discovered in this fashion. It is, as understood
by the men about whom we have been talking, man as he really is.
Thus, it can be affirmed that man is a rational animal—i. e., that he
is capable of reason, that his potentiality for reason separates him from
other creatures. If reason were something acquired from the culture,
then all other creatures in the culture could acquire it.

The state of nature concept, then, is used to discover the nature
of things., Everything has its nature, men of the Enlightenment held,
has its form, shape, and potentialities. This could be aflirmed of govern-
ment, of society, of economy, and s0 on. Nor was the state ol nature
a neutral concept in the Enlightenment. The nature of a thing was
believed to be implanted there by God, and it behooved man and all
institutions to conform to their natures. On this view, e\-'erythiug is
cither natural or artificial. Herein lies the most revolutionary side of
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the natural law philosophy. One can follow a line of reasoning that all
culture and all artifice violates nature and must be destroyed. (This was
the tendency of Rousseauw’s thought.) Or, this line of thinking may be
followed in a more discriminating fashion and lead to conclusions that
some cultural developments run athwart the nature of the thing—such
as mercantile regulations, for example, while others do not, as, for exam-
ple, the institution of marriage. The founders of these United States
tended to be quite conservative in their interpretation of the relation
of their institutions to the nature of things.

Another basie concept of the natural law philosophy could form a
counterblance to the revolutionary tendency of the state of nature con-
cept. This is the concept of the social contract or compact. It will be
useful here to distinguish between the essential and the existential social
contract, even though such a distinction was not usually caretully
employed in the eighteenth century. The essential social contract is
timeless and universal; it is that contract which must exist if men are
to live at peace in society. It is an enduring contract which one perforce
enters at birth and quits only when he leaves society. As T have noted
elsewhere, the social contract “is that tacit, essential, and necessary
agreement which binds man to man, members of a family to one
another, members of communities together, binds generation to genera-
tion, binds people to government and government to people. It is
everyman's tacit agreement not to use violence to get his way, to leave
others to the enjoyment of the fruits of their labor, not to trespass upon
the property of others, to fulfill the terms of his individually entered
into agreements, to honor his parents, to succor his children, to keep
his word, to meet his obligations—to family, to community, to coun-
try—, to keep all treaties, and to observe the amenities of his culture.”
It should be clear that the acceptance of such a social contract would
mean that drastic changes would not be made in the social fabric, for
to do so would be to violate the social contract. Americans accepted
some such conception, as most peoples at most times do, whether they
are aware of it or not.

The existential social contract is the particular one which prevails
in a given society. When men referred to it they had in mind usually
the compact between the governed and the governors. Any constitution
would be such a contract, whether it had been written out or not, and
whether or not both parties had formally ratified it. Americans in 1775
had a considerable history of dealing with such compacts. There was
the British constitution, the colonial charters, the Mayflower Compact,
the Fundamental Orders of Connecticut. In the natural law philosophy,
if the rulers violated the existing social compact basically and con-
sistently, a people could revert to their condition prior to their rulers
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and work out some new agreement. This is what Jefferson argued in
the Declaration of Independence.

Probably the most potent concept derived from natural law theory
for the American colonists was the doctrine of natural rights. This is
the doctrine that men have by nature, and as a gift of God, certain
rights. They have been most commonly categorized as the right to life,
liberty, and property. John Adams described the position this way:

All men are born free and independent, and have certain
natural, essential, and unalienable rights, among which may
be reckoned the right of enjoying and defending their lives
and liberties: that of acquiring, possessing, and protecting
property; in fine, that of seeking and obtaining their safety and
happiness.®

It was in their claim to rights that Jefferson was saying all men are
created equal in the Declaration of Independence. He foliowed his fam-
ous phrase about equality with this one: “that they are endowed by their
Creator with certain unalienable rights. . . .7 Tt should be clear that
this statement cannot be validated by an appeal to historical evidence.
History is replete with instances of violations of the rights of individuals
to their life, liberty, and property. Murder, suppression, and trespass
have been all too common throughout history, nor would surveys any-
where at any time have been likely to turn up the lact that all were
equally protected in the enjoyment of their rights.

But Jefferson did not appeal to histerical evidence; he said that the
truth of the position is “self~evident.” The effective meaning of this is
that the truth of the statement follows from the nature of man and of
conditions on earth. What does it mean that one is entitled to life? Tt
means that no one has a prior claim to it, that no one may take it without
provocation, that it is his to whom it has heen given. In the nature
of things it is clear that no one could have established a claim on the
life of another at birth or thereafter,

In a similar manner, man has a natural right to liberty, that is,
to the free use of his faculties (with the commonly stated proviso that
he do no injury to others in his use of them). Tn the very nature of
things, no one may constructively employ the mind, the senses, and
the limbs of a person but that person himself, It follows that he to whom
they belong does so by prior right which it is impossible for him to
alienate. The right to property is shorthand for the right to the fruits
of one’s labor. Tt is self-evident that a person who has produced some-
thing by his own labor with his materials on his own time has a rightful
claim to it. The right to property is the better phrase, however, for
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it encompasses the subtleties of distribution by which the fruits of one’s
labor may be determined in complex situations which uwsually prevail.

The natural law philosophy mightily buttressed a belief in liberty.
It also provided methods for discovering liberties and the means for
establishing and maintaining them. The Enlightenment gave added
impetus to making such discoveries and an urgency to acting upon them.

The concept of an ordered universe provided the most profound
basis for liberty. Seventeenth century scientists had affirmed that the
universe was governed by laws capable of precise formulation. Newton's
statement of the law of gravity explained how the great bodies in the
solar system are kept in their orbits by a combination of the motion
of freely falling bodies and the attraction of the hodies to one another.
All sorts of other phenomena were shown to operate according to law.
These laws were believed to be the ereation of God and to be immut-
able.

As thinkers extended their activities into the social realm they dis-
covered a natural order there as well. Tt is an order modified, however,
by the free will of man. Man not only can reason but he can will as
well, and he can will to do wrong to others. Hence, government is
necessary, and certain prohibitions by it are essential to enable men
to live fruitfully in society. But the existence of an order prior to govern-
ment means that the role of government can be limited and restrained.
It is not to be expected that everything will come apart if some human
agency does not control and direct it; on the contrary, things will oper-
ate as they are supposed to ordinarily without some compulsive force.

To restrain government to its proper role, power must be separated
into its various functions, and powers must be counterblanced against
one another to prevent those who govern from exceeding their bounds.
The separation and balance of powers concept was a paradigm of New-
ton's description of the universe itself. The heavenly bodies are kept
from flying off into space by mutual attraction. On the other hand, they
are prevented by their own motion from being drawn into the sun and
consumed. A hasic separation and a delicate balance between thrusts
and pulls holds them in their orbit. This is one of the medels for the
separation of powers in government by which it may be kept to its task.

There is not space here to describe in detail the arguments for and
justifications of liberty that derived from this outlook. Some of them
will be descrihed at other points. Suflice it to say that Americans were
impressed wherever thev looked with the felicitous possibilities for
liberty. The broad lines of the insight went something like this: Compul-
sion is not necessary to make men sociable; man is a social ereature
by nature. He needs the society of others to satisfy his wants and will
seck out the company of others. To have that company, he will be under
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pressure to behave in ways acceptable to others. There is an economic
order which men willingly take part in without being compelled to do
so or without being told what to do. Man is religious by nature. He
cannot be compelled to believe what he does not believe. By nature
this is impossible. But he might be expected to worship with others
of like mind if left to his own devices.

By the time the crisis between Britain and America came, Ameri-
cans were prepared by the natural law philosophy in three most impor-
tant ways. With it they had ready to hand a foundation to substitute
for the British constitution, one which undergirded that institution and
transcended it in its umiversal validity. And they were impelled toward
liberty as a temporal object. The diversity of the colonies had once had
the unity of a common British background. When they struck off the
British connection they kept much of their diversity but thrust to a new
unity on the basis of the natural law philosophy. Independence, liberty,
unity, and diversity found shelter within the broad framework of natural
law.
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6

The Mercantile Impasse

What provoked the American colonists to resist British acts, to rebel
against restrictions placed upon them, and eventually to declare and
effect their independence? To put the matter in more conventional
terms: What caused the American revolution?

Men who have spent years studying the questions propound differ-
ent answers. Some hold that the British mercantile system provided the
provocation to revolt. Others have held that the American colonists
benefited from mercantilism and that, this being so, mercantilism was
hardly at the root of the difficulty. Another thesis that has been argued,
most persuasively by Lawrence Henry Gipson, is that the American col-
onies had attained a level of maturity that made them no longer de-
pendent upon Britain and no longer desirous of the connection. Some
historians have gone so far as to charge that American debtors with the
desire to rid themselves of pressing British creditors stirred up resist-
ance and brought off a revolution. Those looking for a clasgs struggle
explanation of the conflict have tried to make the revolt against Britain
a part of an internal struggle between the haves and have-nots. In short,
almost every interpretation that could be imagined has been offered,
and many of these have been buttressed by impressive arguments and
such evidence as fitted them.

One thing is about as clear as such things can ever be: mercantilist
acts did not provoke the initial resistance in the mid-1760's. The Stamp
Act of 1765 was not a mercantilist act, nor was the Sugar Act of 1764
primarily mercantilistic. Indeed, the Sugar Act altered some of the origi-
nal mercantilist features of the Molasses Act of an earlier date.
Moreover, there had been mercantilist restrictions on the American col-
onists for more than a century, and none of these had provoked violent
resistance. There can be ne doubt that colonists were long since used
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to mercantilist restrictions, and peoples are unlikely to revolt against
that to which they have become accustomed. The fact is that when rep-
resentatives of the colonists gathered at the Stamp Act Congress to air
their grievances, they announced that what they fundamentally opposed
was “taxation without representation,” a thing contrary to the British
constitution. They readily granted-—at first-—that Britain had the right
to regulate their commerce. Tt follows, then, that the immediate pro-
vocation to resistance was not mercantilist measures.

But this is only to look at things from the surface and to wrench
them out of a much broader historical context where they belong. Sup-
pose that instead of asking why and what the colonists resisted we ask
why the British persisted in passing measures which provoked the colo-
nists. More directly, why did Parliament attempt to raise revenues from
the colonies in ways that departed from custom and long established
policy? Why did they lay direct and indirect taxes on the colonies?

The answers to these questions are not far to seek. The British gov-
ernment was in dire need of new sources of revenue. The wars of the
eighteenth century had been highly expensive, and the indebtedness
of the government was mounting. The debt in 1753--just prior to the
Seven Year’s War {or French and Indian War as it was known in
America)—stood at about £75,000,000. By 1766 it had mounted to
£133,000,000.1 The British people were heavily taxed, and new taxes
were being added. The reaction in the mother country to an added tax
on domestic cider is instructive. “The news of the passing of the cider
act was the signal for “‘tumults and riots” in the apple-growing countries
of England, and many producers of cider threatened to cut down their
orchards if the excise were collected.” In short, the heavily taxed Brit-
ish were in no mood to accept additional burdens.

By contrast, American colonists were generally lightly taxed, and
several colonies had no government debt to speak of. For example, one
historian describes the situation in Pennsylvania in this way: “Not only
were the inhabitants relieved of all ordinary charges of government dur-
ing the years 1760-63 but, aside from a revived excise tax on liquors,
they also enjoved such relicf during the remainder of the period down
to the Revolution. Moreover, the personal and estate taxes . . . rep-
resented a per capita levy of less than one shilling . . .7 by 17753 A
report from Maryland in 1767 indicated that “all levies for the support
of the provincial government—in contrast to those for the support of
the clergy, the schools, and other county and parish charges—amounted
to less than £5,500, an annual per capita tax of about a shilling.”* Though

not all the colonies had such a pleasant tax situation, neither was it
generally unpleasant. On top of this, colonial governments had been
reimbursed for their military outlays during the French and Indian War.
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If these conditions be accepted at face value, if there be no looking
behind them, it would appear that the case of Britain’s taxing the colo-
nists would certainly be understandable and probably justifiable. But the
situation does warrant an examination of the background. British taxa-
tion of the colonists broke a long-term contract with them—so the colo-
nists said—and heralded a major policy turn. Back of this policy shift
were the mercantilistic policies and practices which had produced a
domestic crisis for the British which their government tried to relieve
by bringing pressure on the colonies.

The contradictions of mercantilism had produced a long harvest of
bitter fruit, some of which the British government and people were no
longer willing to accept. No more, in justice, could the American colo-
nists to expected to accept them. Tt is true that the debates of the 1760’
and 1770°s were not usually conducted in terms of mercantile policy.
The contradictions were there, however, and policy changes should be
viewed in the light of them. During this time, Adam Smith was putting
together his monumental work, The Wealth of Nations, which laid bare
the fallacies and contradictions of mercantilism. It may be accounted
appropriate, too, that this work appeared in print in 1776, the same
year as the Declaration of Independence. A little examination into Brit-
ish mercantilism will show its rele in producing an impasse between
Britain and America,

Mercantilism was a composite of ideas and practices which had
grown helter-skelter over a couple of centuries before the revolt in the
American colonies, Most of the ideas were formulated in the seven-
teenth and eighteenth centuries, but some of the practices associated
with it are much older. The theory of mercantilism was the first faltering
effort at devising a general theory of economics in the modern era. As
some thinkers cut loose from a Christian framework and attempted to
look at things naturally, they devised a crude economics to fit new pre-
conceptions. The theory was weighted down with two assumptions,
however, which were cultural in origin rather than natural.

The first of these assumptions was made up largely of what is com-
monly called the bullion theory. Bullionism is the notion that wealth
consists of precious metals, particularly gold, and that the value of
everything else derives from the fact that precious metals will be
exchanged for it. It is understandable that men should have come to
think in this way. Gold was the most universally acceptable medium
of exchange in both East and West. It haidly deteriorates; it weighs
little in proportion to its exchange value for other things; it has many
practical uses; and it is malleable. Men ever and again mistake money,
because it can be exchanged for goods, for the source of the value which
their demand gives to the goods., Small wonder, then, they should make
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this confusion about gold when gold is valued as a commodity as well
as a medium of exchange.

The second major assumption of mercantilism was nationalistic.
That is, mercantilists thought exclusively about how a single nation
might enhance its wealth by increasing its supply of gold. One nation’s
wealth, as they saw it, was usually gained at the expense of another
nation. Ordinarily, one nation gains gold from another nation which is
losing its supply. (It is interesting to speculate that mercantilistic theory
and practice may well have been harn out of the intense desire of many
countries to separate the Spanish from the great hordes of gold they
had found in the Americas.) According to the bullion theory, then, one
nation’s wealth is increased by diminishing that of another.

The thrust of mercantiism was to make trade into a contest among
the governments of nations. This was so because trade was now con-
ceived of as a potential means for increasing the bullion holdings of a
nation, This would be accomplished, according to mercantilists, by way
of a favorable balance of trade. A favorable balance of trade is said to
exist when the goods and services which one nation sells to another
exceeds those bought from the other. In brief, a nation had a favorable
balance of trade when exports exceeded imports. This was thought to
be “favorable” because the difference would be made up in gold and
the “wealth” of the nation thus favored would be avgmented. A nation
which imported more than it exported would, of course, have an
unfavorable balance of trade.

Numerous practices which might help a nation to get a favorable
balance of trade were contrived or justified by this theory. The practices
were usually aimed at increasing exports and decreasing imports.
Imports could be decreased if more of the goods consumed in a country
were produced there. To that end governments encouraged manufactur-
ing by special charters and encouraged the growing of certain crops by
subsidies and hounties. Of course, imports were more directly discour-
aged by tariffs, quotas, and discriminatory charges levied against foreign
suppliers. Similar practices also might help a couniry to increase its
exports.

Colonies were conceived of as heing particularly valuable in
enhancing the wealth of a nation. Frequently wanted were raw materialg
for manufacturing as well as produce which could not be grown econom-
ically at home. If such exotic products could be acquired from colonies
they need not be imported from some other country. In addition to
this, a colony might have an unfavorable balance of trade with the
mother country and thus be a source of the precious metals it would
send to make up the trade deficit.

The American continental colonies were part of a British empire
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which had been shaped in the seventeenth and eighteenth centuries
as a result of the mercantile policies of England. Initially, the kings of
England had attempted to plant and benefit from colonies by granting
them as monopolies to private companies and proprietors. These com-
panies and individuals were empowered to regulate the activities of
those who came over so that the undertakings would benefit the owners
and, perchance, enhance the wealth and power of England. Things did
not work out that way very consistently. Colonists frequently cared little
enough about whether they benefited the original charter holders or
not; instead, they concentrated their efforts on doing what was to their
own benefit. Moreover, as colonists gained some measure of control
over their governments, they often enacted their own mercantile
policies with the intent of making a colony self-sufficient.® Such action
ran counter to British aims, of course.

By the mid-seventeenth century, then, Britain was ready to begin
to impose a general system of mercantile restrictions on the colonists.

The most general of the mercantile acts are those known as the
Navigation Acts. A series of these acts was passed over the years from
1651 through 1663. The number of acts passed was increased hecause
legislation passed in the 1650’s was considered invalid after the restora-
tion of monarchy in 1660, This being the case, the later acts are the
only ones that need concern us here, The Navigation Act of 1660—re-
enacted in 1661-required that all trade with the colonies be carried
in English-built ships which were manned predominantly by Eng-
lishmen. “English” was defined for this purpose to include the inhabi-
tants of the colonies. All foreign merchants were excluded from the com-
merce of the English colonies, and certain enumerated articles, e. g.,
tobacco, could be exported from the colonies only to Britain or British
possessions. The Staple Act of 1663 provided that goods to be exported
from European countries to English colonies must first be shipped to
England.

“These acts intended to give England a monopoly of the trade of
her colonies,” one historian notes:

—not a monopoly to particular persons, but a national
monopoly in which all English merchants should share. The
Staple Act meant not only that English merchants would get
the business of selling to the colonies but also that English
manufacturers might dispose of their wares at an advantage in
that the foreign goods which had to pass through England en
route to the colonies might be taxed, thereby raising their
prices and enabling English goods to undersell them.
Similarly, the enumerated article principle assured that most
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of the colonial staples important to England would be exported
by English merchants, who were also guaranteed employment
for their vessels through the exclusion of foreign vessels from
the English colonies.®

Parliament passed another Navigation Act in 1696, but it was only
an effort to tighten the administration of existing law rather than to add
new features.”

British legislation also attempted to prevent certain kinds of man-
ufacturing and trade from developing in the colonies. The Woolens Act
of 1699 prohibited the export of wool or woolen goods from a colony
either to other colonies or to other countries. The Hat Act of 1732 pro-
hibited the exportation of hats from the colony in which they were
made, and limited the number of apprentices a hatmaker might have.
The Molasses Act of 1733 placed high duties on molasses, sugar, and
rum imported into the colonies from any source other than British col-
onies. This was an attempt to give the British West Indies a virtual
monopoly of the trade. 1t may also have been intended to increase
income from the tariff or to reduce the shipping activities of New Eng-
landers. The Iron Act of 1750 permitted pig iron to be exported from
the colonies to England duty free but prohibited the erection of new
iron mills for the finishing of products in the colonies.

There were other types of mercantile regulations than those above.
Over the years, it was usually illegal for specie {gold coins} to be
exported from England to the colonies. The British tried to encourage
production of wanted goods in the colonies by paying bounties. For
example, the British government paid these premiums to importers of
colontal naval stores: “£4 a ton for pitch and tar; £3 a ton for resin and
turpentine; £6 a ton for hemp; and £1 a ton for masts, yards, and
bowsprits.”®

The parpose of all these regulations and restrictions was to make
the colonies profitable to Britain, of course. To that end, the colonists
were encouraged to produce goods which could not be competitively
produced in England, discouraged to compete with the mother country,
encouraged to send specie to England, discouraged from receiving
specie from that country, and discouraged from developing markets in
America which could serve either England or other countries. There
were, however, many unwanted side effects of these policies. They are
commonly referred to as the inner contradictions of mercantilism.

The most dire result of mercantilism was war. Indeed, some helieve
that mercantilism did not so much lead to war as war led to mercantil-
ism. One writer says that the “needs of constant warfare, especially
its costs, had encouraged every power to develop and marshall its
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resources, attempting to become self-sufficient, especially in the sinews
of war. . . . This economic nationalism, generally described as mercantil-
ism, is less a theory than a weapon—the use of economic means to
serve political ends.”® There is no doubt that mercantilist methods were
used sometimes in warfare, but the usual causal relation is the other
way around. Mercantilism ranges government power behind the com-
mercial activities of a nation, uses government power to support the
merchants of a nation against those of other nations, prohibits trade
activities of foreigners in order to give advantages to native tradesmen.
In order to support or protect their tradesmen, other nations retaliated
with similar restrictions and sought colonies which would be protected
trade areas for their people. If trade is free, competition is peaceful,
but mercantilism shifts the contest into the realm of governmental
power. When governments contest for advantage in this way they are
moving in the direction of the ultimate recourse—war.

Such were the results of mercantilism in the seventeenth and
eighteenth centuries. War followed upon war with monotonous regular-
ity as naval and colonial powers contested with one another for domi-
nance and advantages. The wars between the British and Dutch in the
mid-seventeenth century were clearly mercantile in origin and charac-
ter. Nettels notes that the Navigation Act of 1651 “precipitated the First
Anglo-Dutch War of 1652-54.71° Further, he says that the “acts of 1660-
63 threatened to exclude the Dutch completely from the English col-
onies and consequently new fuel was added to the old rivalry. In 1664
occurred the Second Anglo-Dutch War. . [ .7 It was not simply inci-
dental, either, that during this conflict the English gained control of
the Middle Colonies in America, A third war broke out in 1672.
“Although a Dutch fleet recaptured New Amsterdam in August 1673
the treaty of peace in 1674 once more restored it to England—an act
which marked the passing of the Dutch menace to England’s North
American trade.”t2

Unfortunately, it did not end the rivalry in North America nor the
train of mercantilistic wars. France was now emerging in the latter part
of the seventeenth century as a major power under the aggressive
leadership of Louis XIV. Louis courted English monarchs so that they
would allow him room to operate to fulfill his ambitions on the continent
of Europe. The courtship may have been the undoing of Charles IT and
James II; at any rate, it came to an end with the Glorious Revolution
in 1688. A Dutchman, William of Orange, became William IIf of Eng-
land and joint ruler with his wife Mary during the rest of her lifetime.
In very short order, Britain went to war with France (King William’s
War) and by so doing began a series of conflicts with that nation which
did not finally end unti] the Congress of Vienna in 1815. Since other
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nations and their possessions were usually involved in these conflicts
between England and France, these wars may well be called world
wars.

While King William's War of the F690's was ostensibly fought to
maintain a balance of power in Burope, the colonies were at stake, also,
at least potentially. One history indicates that in issuing his declaration
of war “William took cognizance of the offenses of Louis’ subjects in
America against the English colonies there—in Newfoundland, in Hud-
son Bay, in the West Indies, in New York, and in Nova Scotia.”1?
Though there was considerable fighting in America, there were no sig-
nificant territorial changes as a result of that war.

Maps of North America showing territorial possessions of European
powers and changes in them from 1700-1763 indicate something of the
bearing of the colonial situation on the great wars of this period. In
1700, the English held only a relatively narrow strip of the eastern coast
of North America from New England to Georgia, with claims running
back to the Appalachian mountain chain generally. Most of the territory
which is now Canada was then claimed by France, along with the vast
hinterland region drained by the Mississippi River. South and west of
these were the extensive Spanish possessions. The English hold on the
continent was still precarious, and the colonies were surrounded except
on the side of the Atlantic Ocean by territory claimed by other Euro-
pean powers. This situation would be dramatically altered by 1763 as
a result of the wars.

The War of the Spanish Succession (1702-13, known in England
as Queen Anne’s War) was fought over issues which were tied to the
question of who would dominate the Americas. Louis XIV was deter-
mined that his grandson should become king of Spain immediately and
should eventually succeed him to the throne of France. This would not
only bring under one person two great powers in Europe but would
also link two massive empires in America. This was an intolerable pros-
pect for England. As one history puts the matter: “For Holland and
England, it was a war over colonies and trade. These two countries were
determined to prevent a union of the French and Spanisk crowns; but
they were above all determined to prevent France from getting into
a position to block their own commercial and territorial ambitions in
America. "™ At the conclusion of the war, provisions were made for per-
petual separation of the French and Spanish crowns, and Britain gained
new territory in America: Newloundland, Acadia, and the Hudson Bay
territory.

England got involved in war with Spain in 173%, known as the War
of Jenkin's Tar, and a part of the struggle was over possession of Geor-
gia. There was some fighting in America, but it was very limited, for

72



the conflict shifted to Europe and the more general convulsion known
as the War of the Austrian Succession {1740-48). This war did not result
in any territorial changes, though there were changes in alliances on
the continent of Europe which affected future events.

The peace that followed this second of world wars in the eightcenth
century was unusually brief. The French and Indian War broke out in
America, 1754; it involved most basically a contest over territory in what
is now western Pennsylvania between the French and Indians on the
one hand and the British and English Americans on the other. As an
extension of this conflict, a general war broke out in Europe in 1756,
known as the Seven Year's War. A major conflict continued in America,
reaching its climax with the Battle of Quebec in 1759. There the British
forces decisively defeated the French. By the Treaty of Paris of 1763,
the British got all the French Canadian holdings and French and Span-
ish territory east of the Mississippi,

The British had apparently emerged triumphant in these wars
against France. The American colonies now had an extensive domain
to be opened up and exploited; it was a long way to the frontiers of
any other European colonial power. A vast British empire had been
acquired and was ready for the shaping.

So it may have looked to an imperialist, but the British Parliament
and people were confronted with grave difficulties in the wake of the
apparent triumph. There was, as earlier told, a huge debt in England
in 1763 as a result of the wars. It was a debt of a size that would most
likely dwarf all the profits gained thus far from mercantilist policies.
But even if the balance books had stood otherwise, the contradictions
of mercantilism would still, most likely, have produced an impasse.

One of the fallacies of mercantilism is that the wealth within a
nation constitutes the wealth of a nation. Wealth in Britain was not dis-
tributed among the inhabitants equally but individually possessed.
Undoubtedly, some merchants, manufacturers, shippers, and tradesmen
extracted great wealth as a result of special favors within the mercantile
system. But this need not have increased the wealth of the populace
in general. Indeed, when it is understood that mercantile policies
restricted the entry of goods from other lands and raised their prices.
it becomes clear that the populace in general frequently suffered rather
than benefited from mercantilism. When the burden of taxes to pay for
mercantile wars was added to this—taxes levied on the populace in
general—it is easy to understand why there was widespread dissatisfac-
tion in Britain.

Of course, the British government did not proclaim mercantilism
a failure. Even if this had been clearly understood at the time, it is
doubtful that those in power would have reversed their policies. At any
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rate, they did not do so. Instead, they laid the blame for difficulties
on American evasion of mercantile restrictions, determined to enforce
them more vigorously, and declared that the Americans must be taxed
to help pay for the wars, a portion of which had been fought in their
defense.

This course of action seemed eminently fair to many Englishmen.
After all, the colonists had been prime beneficiaries of British protec-
tion. Moreover, many Americans were reported to be living well if not
Iuxuriously. Not only that, but to make matters worse, these colonists
paid very little by way of taxes. Such expenses as they had incurred
in the recent French and Tndian War had been reimbursed from the
British treasury. Surely, there could be no reasonable objection to mild -
taxation of the colonists. As a matter of fact, there could and would
be, but we have not yet come to that part of the story,

What is most relevant here is the impact of mercantilism on the
American colonies. The question has been raised by some historians as
to whether the colonists were not really the beneficiaries of British mer-
cantilism rather than the victims. The fact that many Americans pros-
pered under the system is submitted as evidence that they benefited
from the system. There is also negative evidence that Americans had
rough going economically after the break from England. The reasoning
underlying this argument confuses because of with in spite of. The
thrust of mercantilism is not such that it would produce prosperity in
general for those on whom it is imposed. Its thrust is to siphon resources
from the colonies (and other countries) into the mother country. To
restrict manufacturing, to deny the development of local markets, to
constrict intercolonial trade, and to make the mother country the port
of entry for many goods could hardly benefit the colonists generally,

Perhaps the most fundamental flaw of mercantilism is the view that
a nation’s wealth can be increased by exporting more in goods and serv-
ices than is imported. This policy was quite harmful to colonies without
providing corresponding benefits to Britain. The British succeeded in
a “favorable” balance of trade with the American mainland colonies. The
most immediate effect was the gold drain from the colonies to Britain.
This tendency was augmented by prohibiting the export of gold from
Britain. Moreover, many of the ways by which the colonists might have
made up the difference were denied to them by mercantile restrictions.

In consequence, the colonists suffered a shortage of specie. The
practical effect was that colonists paid higher prices for goods coming
from England than they would have had to do if a free market in gold
had existed, because gold was more plentiful in Britain than in America.
It is even doubtful that British merchants benefited from this situation
as much as might be supposed, for they usually made loans to Americans
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to enable them to buy their goods. Americans also had their credit in
England augmented by such payments as reimbursement for participa-
tion in wars (an augmentation at the expense of British taxpayers).

Much of the economic activity within the colonies was an uphifl
effort to overcome the ill effects of mercantile policies, Probably, the
fixing of slavery so extensively can be ascribed in the main to mercantil-
ism. (British policy was opposed to the emancipation of slaves because
slaves were frequently collateral for loans.) Planters were driven to
expand their production—to the acquisition of more and more slaves—in
the often vain hope of balancing their trade. The Triangular Trade by
New Englanders, which included the slave trade, was an extended effort
to get specie. The paper money emissions which became so common
toward the close of the period were efforts to deal with the monetary
crisis. Of course, many of the efforts of colonists to find ways to deal
with the situation were prohibited before they were well established.

In sum, the break from England was preceded by an impasse
attributable to mercantilism. More than a century of wars had been
fought in the pursuit of mercantile aims by Britain. These had left a
heavy burden of debt which the British people found hard to bear.
Thus, the government turned to the colonies as a new source of
revenue. But the colonies were hardly in a position to take on the bur-
den. They were already drained of specie, and many colonists were
deeply and perpetually in debt to British merchants. To say that they
were lightly taxed at home answers nothing as to what the effect of Brit-
ish taxation would be. Mercantile restrictions imposed barriers between
Britain and the colonies. An imbalance of trade already existed, with
the colonies on the “unfavorable” end of that. Tax payments to Britain
could only be made by reducing imports or going deeper in debt to
British lenders. When the time came for resisting, colonists made their
justifications along different lines than those above, but what they were
resisting had been brought on by the mercantile impasse.
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7

The First
American Crisis: 1763-66

It may well be that the pivotal event for the onset of American resistance
was the coming to the throne of the United Kingdom in 1760 of George
11I. He was the third of the Hanoverian monarchs of England, the
grandson of George II who immediately preceded him, and the great
grandson of George I. He was the first of this line of British rulers to
be native-born, a fact he thought worth emphasizing. When George 111
came to the throne, he was in the first blush of manhood, and this
promising young man should have been a welcome relief from the rule
of his grandfather, who had no high regard for his own ahilities. Indeed,
the powers of the monarch had declined greatly in the unsare hands
of both George T and George 1L It was commonly said that ministers
were kings during this earlier period, and there can be no doubt that
the Whigs had dominated so long that the government was run by fac-
tions within a party rather than by political parties.

It became clear rather quickly that George I1I intended to change
much of this. He meant to bring the executive authority into his hands
and to direct the course of Parliament as well. George 1T was a man
of strong will—unbendably stubborm when he had set his mind on a
course—niuch courage, and already in grasp of some of the principles
of power when he was crowned.

One of his first acts was to displace William Pitt, the Elder, from
leadership of the government. Beyond that, he acted to break up the
dominance of the Whig party, professing to want members of the
cabinet who were the ablest instead of those who belonged to a par-
ticular party, but probably moved also to this as a means of loosening
Whig rule. His method of dominating Parliament was not particularly
subtle: he bought the necessary numbers by handing out sinecures to
those who would do his will. He visualized himself as a patriot king
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who would not only restore some of the glory of monarchy but also
instill pride and greatness in the people over whom he ruled. Instead,
it was his lot to see the dismemberment of his empire, and the British
people determined to limit the power once again of a briefly resurgent
monarchy.

This new king's determination to rule as well as to reign affected
the colonial situation in two ways particularly. Whig ministers had
generally ruled with an eye toward accommaodating the Americans rather
than using undue force. For example, Pitt arranged to reimburse the
colonies for their effort during the French and Indian War rather than
insist that they should honor requisitions without hope of return. Over
the vears, Parliament had permitted the colonies to legislate for them-
selves—subject to having their acts vetoed, of course—rather than
imposing legislation upon them for their internal arrangements. As the
new monarch broke up this Whig rule, he appointed officers more con-
cerned with imposing British rule and less concerned with maintaining
good trade relations which would benefit British merchants.

Secondly, the new monarch augmented his power by increasing the
number of appointive positions. By appointments he rewarded his
friends in Parliament and increased the number of people who owed
their positions to him. This fact of political life pave George I1I incentive
to maintain larger armies and navies as well as more civilian agents in
the colonies. That such actions did not endear the monarch to his colo-
nial subjects did not greatly trouble him during the early years of his
rule.

It is difficult to decide exactly when the train of events got under
way which led to open resistance in the colenies. The British govern-
ment adepted a more rigorous enforcement of the navigation laws during
the French and Indian War. As already noted, George 11l came to the
throne in 1760. Convention has it that the train of events began in ear-
nest in 1763. But there was one bellwether event which occurred in
the colonies before that time. 1t involved a court case which was argued
in 1761 in Massachusetts over the issuance of writs ol assistance in that
colony. A writ of assistance was a kind of general search warrant without
a fixed date of termination which would enable officers to search for
merchandise illegally brought into the colonies. Unlike a search warrant,
it did not require the naming of the place to be searched or what goods
were to be located. Such writs had been issued in 1755, and there were
applications for new ones after George II1 came to the throne.

James Otis took the leadership in opposing the issuance of new
writs before the court in the old townhouse in Boston. If Otis had con-
tented himself to argue against the issnance of the writs on the grounds
simply that there were few precedents for them in more recent times,
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the occasion might not have been remembered. But he went much
further than this: he proclaimed such writs to be contrary to reason and
denounced them as arbitrary and tyrannical by nature. According to
John Adams’ reconstruction of his speech, he said: “Every one with this
writ may be a tyrant; if this commission be legal, a tyrant in a legal
manner also may control, imprison, or murder any one within the realm.
. .. Every man may reign secure in his petty tyranny, and spread terror
and desolation around him.”? He declared his opposition to them in
emotionally charged language: “I will to my dying day oppose with all
the powers and faculties God has given me, all such instruments of slav-
ery on the one hand, and villainy on the other, as this writ of assistance
is.”2

James Otis lost this particular case before the court, bat he
emerged from it as the man who would take the earliest leadership in
presenting and arguing the American cause. His local popularity was
vouchsafed in the ensuing election when he became representative for
Boston in the Massachusetts legislature. For the next three or four years
he used his pen as well as his forensic abilities to formulate and expound
the rights of Americans and the limits of British rule. Whether he would
have continued his early leadership role in the later stages of resistance
will never be known, for he was inactivated by bouts with insanity after
1769.

A cluster of events in 1763 does mark a turning point in British
and American relations, as has been commonly held. Up to that point,
there is no evidence of resistance to British rule, though, of course,
there were objections to particular actions. To all outward appearances,
Americans generally accepted British rule if it could not be said that
they were always contented with it.

In retrospect, historians are apt to see that the stage was already
set for independence. Trends were well on their way to fruition which
prepared the way for American separation. Americans were very nearly
cut loose already from the Church of England which was the religious
basis of being English. Colonists had much experience in politics which
prepared them for governing themselves. There was widespread sen-
sitivity to any dangers to liberty in actions by the British government.
The natural law philosophy was familiar to thinkers, and was at hand
to serve as a basis both for breaking from England and erecting new
governments. Feudal, mercantile, and religious restrictions were very
nearly anachronisms in America already.

Even so, Americans were a long way from being ready for inde-
pendence in 1763. The above were conditions which might well have
continued to exist for a long while without leading to independence.
Americans still professed their allegiance to the king, as they would con-
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tinue to do for more than a decade. Their rights and privileges they
still traced to England, and the claims to their property to royal grants.
There was as yet neither a sense of unity among the continental colonies
nor any factual unity, except for a common allegiance to the British
monarch. The conference at Albany in 1754 had shown how little degire
there was for common action by the colonists.

Resistance to Britain, then, was provoked by changes in British
policies, and these began most notably with a cluster of actions in 1763.
Most of what happened in 1763 was not so much the provocation of
resistance as the prelude to it. One of the most momentous of the
developments of that year was not provocative at all. Tt was the Treaty
of Paris which brought to a conclusion the Seven Year's War. By its
terms, Britain got all French territory in Canada and all territory east
of the Mississippi river, except New Orleans, belonging to both France
and Spain. No longer were the American colonies threatened by Euro-
pean powers with immediately adjacent territories. It was now much
easier to think in terms of independence from Britain.

Restrictions on opening up this new territory did provoke many
colonists. Pontiac’s Rebellion broke out as Indians feared and resisted
encroachment by the white man in the interior. The British government
attempted to prevent settlement beyond the mountains by the Procla-
mation of 1763. The crucial part of the Proclamation is found in this
prohibition: “that no governor or commander in chief of our other col-
onies or plantations in America, do presume for the present, and unti
our further pleasure be known, to grant warrant of survey, or pass
patents for any lands bevond the heads or sources of any of the rivers
which fall into the Atlantic Ocean from the west or north west, ;o
The effect of this on colonists has been described in this way: “The
establishment of the boundary line of 1763 blocked at once the plans
of land companies such as the Ohio Company of Virginia which had
a grant west of the line, and the schemes of new companies which
planned to take up land in the Ohio and Mississippi valleys. The whole
region on which men had fastened such high hopes was now reserved
to the despised Indians.”® These restrictions were particularly galling
in view of the fact that taxes were shortly to be levied on the colonists
to help pay for their defense.

Another symptomatic event occurred in 1763. It is known as the
“Parson’s Cause.” It was a symptom both of the potential for resistance
to British impositions and of the limits to that resistance at this time.
The “Parson’s Cause” was a court case arising out of the payment of
the Anglican clergy in Virginia. A Virginia Act of 1748 provided that
each such clergyman should have an annnal salary of sixteen thousand
pounds of tobacco. Confronted with a crop failure in 1758, the Virginia
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legislature authorized that all debts and taxes payable in tobacco could
be paid at the rate of two pence per pound of tobacco, a rate of about
one-third the price that tobacco was bringing. The Privy Council in Eng-
land disallowed the law, and some clergymen sued for damages. The
most famous suit was brought by the Reverend James Maury. The court
found the law invalid and remanded the case to trial before a jury to
determine the amount of damages to be paid.

The case attained its fame because of the efforts of Patrick Henry,
who was one of the lawyers opposing Maury. Patrick Henry's arena was
politics, and the endeavor in which he excelled was oratory. Tt took
him a while to discover this. He was an undistinguished student. He
tried his hand twice at storekeeping, and was a [ailure both times. His
efforts at becoming a farmer met with a like reward. Ie then studied
Jaw briefly, and was admitted to practice at the age of 24. He rapidly
acquired a sizable practice, and emerged as a popular political leader
and a much sought after lawyer following the “Parson’s Cause.” His tiery
oratory in defense of colonial rights eventually carned him a special
niche in history books and a unique position among American heroes.

According to the Reverend Mr. Maury, who was, of course, a
biased witness, Patrick Henry “harrangued the jury for near an hour”
toward the close of the case known as “Parson’s Cause.” He argued that
the Virginia Act of 1758 met all the qualifications of good law, and “that
a King, by disallowing Acts of this salutary nature, from being the father
of his people, degenerated into a Tyrant and forfeits all right to his sub-
jects’ obedience.” Moreover, he declared that it was the duty of the
clergy of an established church to support law, and not to be going into
the courts to challenge it. The jury upheld Mr. Mawry’s claim, as it
was informed by the court it must, and awarded him one penny’s dam-
age for his losses. British rule had been technically vindicated, but
everyone perceived that Henry had, in fact, won the case. His remarks
about the king's becoming a tyrant were greeted with murmurs of
“treason,”® but neither judge nor jury reproved him. Virginians were
used to maneuvers by which the will of British rulers was thwarted.
There was nothing new in this. Henry’s rhetoric was andacious, how-
ever, and the reward he received in public admiration suggests that
sentiment was shifting away from ancient loyalties toward new visions.

Occasions for expressing these changing sentiments were not long
in coming. Tn fact, a change in ministries in Britain had occurred before
some of the above events which set the stage for provocative action.
In April of 1763, George Grenville became Chancellor of the Exchequer
and formed around him a new government. Grenville should have been
able to deal with Britain’s financial problems, if anyone could, for he
had long experience in finance. He had served ecarlier as a ford of the
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treasury and as treasurer of the navy. Moreover, “Grenville’s chief con-
cern was revenue and economy; they were his passion, which he
pursued relentlessly. . . . He could not endure the sight of red ink,
an unbalanced budget, or waste and extravagance. . . .78 King George
found him to be a bore with his interminable talk of money, but Gren-
ville was the man given the task of doing something, and do something
he did from 1763 to 1765.

George Grenville’s ministry was responsible for two major lines of
action on the American colonies. One was the tightening of administra-
tion and enforcement of the laws, The other was the passage of laws
which were aimed at raising revenue from the colonies. An apparently
casual action by Parliament in 1763 set the stage for much that followed.
In March of that year funds were voted for maintaining a standing army
in America. This was handled without much ado, since there was already
an army in America in connection with the war. Grenville had a more
direct hand in stationing naval vessels in America. He was First Lord
of the Admiralty, and had much to do with getting the law passed which
effected this. “The law gave naval officers power to act as customs offi-
cials. . . . By the autumn of 1763, naval vessels were cruising in Ameri-
can waters from Newfoundland to the West Indies, with their officers
and crews on the alert for the profits to be gained from the capture
and successful prosecution of illegal traders.”” A profound change was
occurring between Britain and her colonies; the decision to have military
force available was a prelude to increased exercise of authority by Bri-
tain. This change could be made with little fanfare because it did not
differ on the surface from what had just been done during the French
and Indian War,

That Grenville meant business should have been clear from his
orders to customs officials in 1763, Appointments to major customs posts
in the colonies had long been sinecures for Englishmen. Quite often
they drew their pay while continuing to reside in Britain. Grenville
decreed that henceforth they must reside in America. Many who held
such positions resigned rather than to go to live in the colonies, and
new oflicers were appointed in their stead.

Grenville took the lead in getting much new legislation for the col-
onies in 1764. The key piece of legislation is the one usually referred
to as the Sugar Act, though it dealt with a great deal more than sugar.
The act lowered the duties on molasses coming into the colonies, pro-
hibited the importation of ram, added items to the enumerated lists,
and provided strenuous regulations on shipping for its enforcement. The
greatest departure from precedent in it was that it was designed to raise
revenue, The preamble reads, in part: “Whereas it is expedient that
new provisions and regulations should be established for improving the
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revenue of this kingdom . . .: and whereas it is just and necessary,
that a revenue be raised, in your Majesty’s said dominions in America,
for defraying the expences of defending, protecting, and securing the
same; we . . . have resolved to give and grant unto your Majesty the
several rates and duties herein after mentioned.™®

Even more galling to many people involved may have been the
onerous regulations on shipping from the British West Indies. Captains
of vessels had to have affidavits, certificates, definitive listings of goods,
and had to post bond. Moreover, the burden of proof that he had in
every way complied with the law was placed on the shipper in order
to reclaim a vessel after it had been seized by the authorities. The Act
read, in part: . . . if any ship or goods shall be seized for any cause
of forfeiture, and any dispute shall arise whether the customs and duties
for such goods have been paid, or the same have been Tawfully imported
or exported, or concerning the growth, product, or manufacture, of such
goods . . . , the proof thereof shall lie upon the owner or claimer. .
. ."® In addition, the act provided mandatory decisions for juries, par-
tially, at least, taking discretion from them. “The result of these provi-
sions was to free customs officers from virtually all responsibility for
their actions. . . . Small wonder that the Americans fought back.”?

The Currency Act of 1764 was yet another attempt of the British
government to impose its authority. This act forbade the colonies south
of New England to make any further issues of paper money which would
be legal tender in any sense. They were now to be at the mercy of
a money situation which was artificially tipped in favor of Britain.

The colonists had hardly had time to take in the implications of
the Sugar Act when Parliament passed the Stamp Act. It was passed
in March of 1765. The Stamp Act required that after November 1, 1765,
stamps be used on all legal papers, commercial papers, liquor licenses,
land instruments, indentures, cards, dice, pamphlets, newspapers,
advertisements, almanacs, academic degrees, and appointments to
office. The money collected from the sale of stamps was to go to the
British treasury to be used for expenses incuwrred in America. This act
was the most clear-cut departure from tradition yet made by the British
government, for it placed a direct tax on the Americans, something that
had not been done before.

It was followed in very short order by an indirect taxing measure,
an act known as the Quartering Act, passed in May of 1765. The act
provided for the quartering of troops in the facilities of colonial govern-
ments, in alchouses and inns, and in unoccupied dwellings. So far, so
good, but the act also provided that “4ll such officers and soldiers, so
put and placed in such barracks . . . be furnished and supplied there
by the persons to be authorized or appointed for that purpose . . . with
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fire, candles, vinegar, and salt, bedding, utensils for dressing their victu-
als . . . without paying any thing for the same. That the respective
provinces shall pay unto such person or persons all such sum or sums
of money so by them paid. . . .”I% In short, the colonies were to be
indirectly taxed for the maintaining of troops in quarters; they might
levy such taxes themselves, but they were to be compelled to do so.

However, the fat was already in the fire well before news of the
Quartering Act had reached America. Resistance was mounting in
America even belore the Stamp Act was passed. Some were alarmed
by the revenue aims of the Sugar Act, perceiving in them a violation
of the principle of taxation without representation. “When it was learned
in Boston that the British government intended to collect duties on
foreign molasses, the merchants appointed a corresponding committee
to consolidate the opposition of the Northern merchants to the Sugar
Act and to ‘promote a union and coalition of their councils.” ”12 The
New York legislature denied the justice of duties placed on the trade
of New Yorkers, and declared that it was their right to be free of
involuntary taxes. 3

But it was resistance to the Stamp Act that drew the colonies
together in a unity of opposition. Opposition was shaping up even before
the act was passed. Nor was Parliament wanting in opponents of the
taxing idea. When Charles Townshend asked: “Will these Americans,
children planted by our care, nourished up by our indulgence . . . |
will they grudge to contribute their mite . . . ?” He was answered in
respunding ferms in a speech by Sir Isaac Barré:

They planted by vour care? Nol Your oppressions planted
‘em in America. They {led from your oppression. . . .

They nourished by your indulgence? They grew up by
your neglect of "em. As soon as you began to care about ‘em,
that care was exercised in sending persons to rule over
‘em.

They protected by your arms? They have nobly taken up

arms in your defence. . . .14

This was the famous “Sons of Liberty” speech, for Barré used the phrase
in describing the Americans, and it came to be used as the basis of
organizations in America. Before the Stamp Act was passed, several col-
onial legislatures went on record as opposing it. All this was to no avail,
the die had been cast in 1764, and Parliament proceeded to the enact-
ment of a direct tax.

Not only was Parliament misinformed as to the probable reception
of the act in America, but even colonial agents representing colonies
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in England had misjudged American sentiment and determination.
Several agents accepted commissions as stamp agents, actions which
they were to regret. Even the usually prudent Benjamin Franklin
caused friends to be appointed stamp agents and expressed himself of
the opinion that the wise course would be to abide by the law.1®

Whether it would have been wise to do so or not, obedience was
not the course followed in America. On the contrary, Americans moved
from opposition to resistance to outright defiance. Colonial legislatures
adopted resolutions against the tax. Virginia led the way under the
prodding of Patrick Henry. Fle charged that the Stamp Act was an act
of tyranny and was reported to have declared: “Tarquin and Caesar had
each his Brutus, Charles the First his Cromwell, and George the
Third—" The Speaker of the House interrupted him to declare that he
had spoken “Treason!” With only a brief pause, Henry continued:
“_may profit by their example! If this be treason, make the most of
it.”18 Not all of Henry's resolutions were adopted by the House of Bur-
gesses {though they were all published in newspapers elsewhere), but,
of those that were, the following gives the crux of the argument:

Resolved. That the taxation of the people by themselves,
or by persons chosen by themselves to represent them, who
can only know what taxes the people are able to bear, or the
easiest method of raising them, and must themselves be
affected by every tax laid on the people, is the only security
against a burthensome taxation, and the distinguishing charac-
teristick of British freedom, without which the ancient con-
stittion cannot exist. 17

Massachusetts sought to go beyond the action of separate resolu-
tions by colonial legislatures to some sort of common action. The assem-
bly of that colony, therefore, sent out a call for a congress. It was ful-
filled, at least partially, by the meeting of the Stamp Act Congress in
New York in October of 1765, Six legislatures sent delegates, and three
other colonies were represented by delegates not so formally chosen.
The delegates in Congress assembled affirmed their allegiance to the
king and their willing subordination to Parliament when it acted prop-
erly. But they resolved that there were limits to this aunthority, some
of which they spelled out:

That it is inseparably essential to the freedom of a people,
and the undoubted right of Englishmen, that no taxes be
imposed on them but with their own consent, given personally
or by their representatives, . . .
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That the only representatives of the people of these col-
onies are persons chosen therein by themselves, and that no
taxes ever have been or can be constitutionally imposed on
them, but by their respective legislatures.8

The most dramatic action, of course, was direct action. The ground-
work was laid for direct action by the Committees of Correspondence,
and much of it was done by the Sons of Liberty. The first effort was
to secure the resignation of stamp agents, without whom the stamps
could not readily be distributed. In some colonies, stamp agents re-
signed when they perceived the temper of the people. In others they
held out for awhile, and were subject to threats, abuse, and humiliation.
The case of Jared Ingersoll of Connecticut who had accepted an appoint-
ment as stamp agent while in England as colonial representative shows
the lengths to which crowds went sometimes to secure a resignation.
“They caught Ingersoll at Wethersfield and silently and pointedly led
him under a large tree. They parlayed for hours . . . | with Ingersoll
squirming, arguing and refusing to resign. The crowds . . . grew so
large and threatening that finally Ingersoll read his resignation to the
mob and yielded to the demand that he throw his hat in the air and
cheer for ‘Liberty and Property.’ 19

So successful was this direct effort that on the day that the Stamp
Act was to go in effect there were no stamps available in the mainland
colonies. The question became now whether business would go on as
usual in’ defiance of the law. If the law were observed, ships would not
sail, courts would not hold sessions, newspapers would not be pub-
lished, and much of life would come to a standstill. Many newspapers
continued to be published; ships sailed, and some courts carried on busi-
ness. In short, the colonists operated in defiance of the law.

Parliament was confronted with a crisis in America, one of its own
making, when it convened in December of 1765. However, the king's
speech opening the session acknowledged only that “matters of impor-
tance have lately occurred in some of my colonies in America. . . 720
Even so, Parliament had to take some kind of action. Tt had to take
Draconian measures to achieve enforcement, or it had to back down.
Grenville’s ministry had already fallen, and a new government was
organized under the leadership of Rockingham. With the matchless
orator, William Pitt, Farl of Chatham, taking the lead in the debate
for repeal, the House voted 275 to 167 for repeal on February 22, 1766,
The bill was signed into law on March 18. However, Parliament refused
to yield on the principle, for it insisted on passing the Declaratory Act,
which went into effect on the same day that the Stamp Act was repealed.
The Declaratory Act tried to make up in unyielding language for what
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had, in fact, been yielded. It declared, in part: “that the King's majesty,
by and with the advice and consent of the lords spiritual and temporal,
and commons of Great Britain, in parliament assembled, had, hath, and
of right ought to have, full power and authority to make laws and
statutes of sufficient force and validity to bind the colonies . . . in all
cases whatsoever, "2

The theoretical issue was joined, but the crisis had passed—for the
moment,

This was the first American crisis. It was the first because for the
first time all the colonies were drawn together in action and resistance
to Britain. Heretofore, they had been separate, linked only by their
common allegiance to Britain; now, they had been linked without that
tie in common sentiment and for a common cause. Not enly that, but
they had seen Britain falter before their resolution and back down.

Several other points need to be made about this crisis, One is that
it was provoked by British action. Parliament was the innovator, aban-
doning precedent to tax the colonies, extending itself to direct taxation,
which hardly anyone in America would admit was its right. The colonists
were defending; in an important sense, they were conservative, for they
were attempting to preserve the rights and privileges they had enjoved.
Another point is that the course on which Parliament was bent was
potentially tyrannical. Force was being assembled in America; Parlia-
ment was moving to take colonial control of their domestic affairs from
them. Thirdly, the colonists based their arguments on the rights of Eng-
lishmen and the British constitution. They were not rebelling; they were
resisting what they perceived as unconstitutional action.

The colonists drew a line beyond which they said Parliament was
not to go. They denounced direct taxes imposed from without, and dis-
tinguished between internal and external taxation; the latter some theo-
rists held to be acceptable. Parliamentary leaders learned from this de-
bacle. Never again would they act so directly on America. They would
now try by less direct means to accomplish their object. But the Ameri-
cans had heen aroused; henceforth, every act of Parliament would be
examined with great care to see if there was in it a potentiality for
oppression. Such acts were not long in coming.

87



8

British Acts
Become Intolerable

The repeal of the Stamp Act in early 1766 did not put an end to re-
sistance in America. It did lower the level of the contest between Britain
and America from its crisis proportions by removing the most conspicu-
ous irritant, But repeal of the Stamp Act only whetted the appetite of
some Americans for much more thoroughgoing removal of British impo-
sitions. As early as April the New York Sons of Liberty were demanding
that “Americans should also insist on the removal of all restrictions on
trade, the abolition of post offices and admiralty courts, and they should
do so ‘while the colonies are unanimous.” ™!

After all, most of the parliamentary acts against which the colonists
objected were still on the books, and executive action remained unal-
tered. Troops were still stationed in America, and naval ships of war
were stationed along the coast. The Sugar Act was still in effect. New
York merchants sent a petition to Parliament in 1766 complaining bit-
terly about the effects of trade restrictions upon their commerce. Re-
straints upon imports and exports of sugar were particularly galling, and
their trade was hurt badly by limitations on how wood products could
be sold.2 The Quartering Act still placed requirements on the colonies
involved which some of them refused to comply with. The Currency
Act restricted the issuance of paper money both upon colonies which
had responsibly retired theirs in the past as well as those which had
not. And there was the Declaratory Act with its strident claims about
the unlimited powers of Parliament.

The colonists employed a variety of tactics in their resistance to
British impositions during the decade or so after 1763: some legal, some
extra-legal, and others illegal. These tactics ranged from resolutions of
legislatures, to petitions to the government in England, to unauthorized
conventions and congresses, to boycotts, to demonstrations, all the way
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to rioting and the intimidation of officials by mobs. The use of some
of these latter tactics in recent years has been justified on the grounds
that they were employed by our venerated forebears—an excuse whose
merits would be dependent upon analogous conditions. It may be of
some use to examine the conditions of the resort to violence by some
Americans of that earlier time, both for the light it will shed on their
situation as well as what it may tell us about the appropriateness of
this justification for contemporary viclence. By such an examination,
too, the issues between the colonists and the British can be sorted out.

What tactics are appropriate is surely dependent on the options
available. To understand what options were available to the colonists,
one needs to review the political situation.

The colonists did not fully control their governments. Far from it,
in most cases. Usually, the governor was appointed from England (the
charter colonies of Connecticut and Rhode Island were exceptions), and
he quite often received instructions from officials there. No more did
the colonists ordinarily choose the members of the governor’s council.
The assembly was popularly elected, but its actions could be severely
circumscribed. It met on call from the governor, could have its acts
vetoed by him, and was subject to being dismissed or dissolved by the
executive. There were even efforts to control assemblies from England.
For example, the New York legislature was suspended for its failure
to provide supplies for the troops under the Quartering Act. Therefore,
legislatures were greatly hampered when it came to preventing imposi-
tions on the colonies. No direct action was open to them ordinarily
because of the power of governor and council to negate such action.

Nor was there any established means for intercolonial action; none
had ever been set up, and the British were not about to allow any to
be legally established during the decade under consideration. At hest,
only extra-legal means were available for concerted action across the
lines of colonies. The means for legal action by the colonists were
limited then, not, as is the case usually, the means for some minority
to express itself, but for the colonies as a people. This distinction is
quite germane both for the justifications of revolution which would be
offered in the I770°s and for such justification as there could be for
illegal action prior to the revolt.

Now the elected legislatures had gained considerable power during
the colonial period, as was shown in an earlier chapter. That power
derived mainly from their autherity to originate taxes and appropria-
tions. Governors even depended upon the elected legislature for their
salaries in most colonies, and all actions requiring moneys awaited legis-
lative action. Governors and other crown officials were dependent upon
or subject to the local populace in other ways as well. The force that
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had ordinarily been at their disposal before the period under discussion
had to be exercised by militia and other local persons. Crown officials
had to act through courts whose judges might be appointed by governors
but whose most basic decisions were made by juries; and they could,
themselves, be brought before the courts for mistreating colonists.

In short, a precarious balance of powers had grown up over the
years in most colonies. Colonial legislatures were counter-balanced by
governors and councils, and the governor’s power was limited by the
necessity of his relying upon elected legislatures. Action depended upon
a considerable measure of co-operation among the branches of govern-
ment. If they would not act together, many kinds of action could not
be taken.

Massive resentment was aroused in the 1760’s, then, when Parlia-
ment moved to alter these arrangements: by taxing colonists, by making
appropriations, by sending standing armies, by setting up admiralty
courts without juries, and so on. The thrust of parliamentary action was
to eviscerate the independence of elected legislatures. The Quartering
Act points this up, for the act required that colonies appropriate supplies
for troops within the colony. If a legislature had to act in this fashion,
it was hardly independent of Parliament. If Parliament could tax the
colonists, it could appropriate moneys to free officials within the colonies
from dependence on the legislatures. The fear of this was no phantom,
for Parliament was moving in this direction on governor’s salaries. Of
course, taxation by Parliament raised another basic issue. The Con-
necticut legislature put the matter in this fashion in 1765

That, in the opinion of this House, an act for raising
money by duties or taxes differs from other acts of legislation,
in that it is always considered as a free gift of the people made
by their legal and elected representatives; and that we cannot
conceive that the people of Great Britain, or their representa-
tives, have right to dispose of our property.®

In fact, Parliament was moving to unbhalance the powers within col-
onies and make the colonies subject to itself. The colonists raised the
question from the outset whether Parliament had the authority to do
this. This question, in turn, Jed to an even more basic one: What was
the extent of parliamentary authority over America? This was a question
for which no definitive answers had ever been given. As Richard Bland
of Virginia said in 1766: “It is in vain to search into the eivil constitution
of England for directions in fixing the proper connection between the
colonies and the mother-kingdom. . . . The planting of colonies from
Britain is but of recent date, and nothing relative to such plantation can
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be collected from the ancient faws of the kingdom. . . .7 He argued
that “As then we can receive no light from the laws of the kingdom,
or from ancient history to direct us in our enquiry, we must have
recourse to the law of nature, and those rights of mankind which flow
from it.”4 Others sought to base the argument, however, on charter
rights,

Colonial spokesmen generally maintained that Parliament could
properly regulate relations among the parts of the empire and with other
nations. They accepted the sovereignty of the British government over
them and did not question—during the early years—that Parliament
plaved a role in changes in the actions of the sovereign. Beyond these
general functions, Parliament should not go. The position of Parliament
regarding its powers over the colonies was set forth in the Declaratory
Act: it could legislate for the colonies in all matters whatsoever.

Who was right? The answer to that question depends on what is
right. The majority in both houses of Parliament never proposed to con-
sider the question. They did not doubt that they had the authority to
take what actions they would (Where were the limits upon them?), and
they did not appear to doubt that when called upon they would have
the necessary power to enforce their acts. It was not a matter of what
was right (a minority in Parliament disagreed about this), it was only
a matter of what was expedient.

The colonial opposition, {rom the beginning, did tackle the question
from the angle of what was right. They believed that Parliament, by
right, was limited in what it could do. They believed that the original
charters, the British constitution, and, in the final analysis, the laws
of nature, set bounds to the authority of Pariament. The colonists
should be adjudged to have been right, then. Since Parliament chose
to act on the grounds of expediency, it is only fair that they should
be judged, in part, on those grounds. It turned out not to have been
an expedient course, for by it the American empire, except for Canada,
was lost, Since Parliament did not cheose to stand on right, the colonist’s
position as to right can be accepted without diffeulty, because it was
not contested.®

In any case, Parliament and the colonies were on a collision course
each time they acted from their opposite premises. Parliament might,
and did, find it expedient to back down on particular issues, though
not on the general principle. The colonists, on the other hand, since
they did not sappose themselves to be acting from expediency, did not
back down. Once Parliament no longer found it expedient to back down,
the die was cast.

ParHament plunged ahead with new legislation aimed at the col-
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onies in 1767. The leader in formulating this legislation was Charles
Townshend, and it became known as the Townshend Acts. For a while
after the repeal of the Stamp Act, things began to look better for the
colonies. William Pitt formed a cabinet, and he had been quite out-
spoken on the side of the colonies during the debates over the Stamp
Act, In fact, Pitt was far and away the most popular Englishman in
America at this time, though truth to tell he had little competition. But
Pitt was made the Earl of Chatham, moved into the House of Lords,
and was debilitated by illness. The legislative leadership passed to
Charles Townshend, chancellor of the exchequer, in 1767.

The act which has drawn the most attention was the one levying
import duties on glass, lead, painter's colors, paper, and tea. During
the debates over the stamp tax the distinction between internal and
external was talked abowt considerably. Some got the impression that
Americans accepted external taxes, but not internal ones. Operating
from this premise, Townshend argued that Americans should accept
these new duties, since they were levied on imports and would be con-
sidered external taxes. The act indicated that it was for the purpose
of raising a revenue, that such moneys as were raised would go first
to defray costs of governing in America, that what was left would go
to the British treasury, and that the duties must be paid in silver. It
also authorized the use of writs of assistance to be used in searching
for goods on which duties had not been paid and specifically empowered
“his Majesty’s customs to enter and go into any house, warehouse, shop,
cellar, or other place, in the British colonies or plantations in America,
to search for and seize prohibited or uncustomed goods” with writs
which courts in America were directed to issue.

Another act, passed at the same time, was the American Board of
Customs Act. This established a board of customs for America, to be
composed of five commissioners, and to be located at Boston. A little
later in the year, an act was passed suspending the New York legislature
for not providing troop supplies. In a similar vein, an act in September
of 1767 curtailed the power of colonial elected legislatures. Finally, an
act passed in July of 1768 extended and spelled out the jurisdictions
of vice-admiralty courts in the colonies and increased the number of
courts in America from one to four.

Resistance to the Townshend duties, as to the other British actions,
was preceded or accompanied by theoretical formulations, formulations
which held that British action was in violation of immemorial rights.
These theoretical formulations frequently appeared first as a series of
anonymous letters in newspapers and then as pamphlets, though the
order might be reversed. America had quite a number of men ready
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to enter the lists with such writings at critical junctures. James Otis,
Samuel Adams, Daniel Dulany, and Richard Bland provided some of
the early grist for the mills of opposition.

The man who came forward to do duty against the Townshend Acts
was John Dickinson, a Marylander born, who was sometimes from
Pennsylvania but most regularly from Delaware. He belongs in that
select circle of men entitled to be called Founding Fathers. From 1767
to 1775 he was the theoretician of colonial resistance. Though he
opposed declaring independence, he headed the committee which pro-
duced the Articles of Confederation. He served in the army for a time
during the War for Independence and was a delegate to the constitu-
tional convention from Delaware, though leadership in such matters was
now in other hands.

Dickinson’s position on the Townshend duties was published as a
series of letters published weekly in the Pennsylvania Chronicle and
Universal Advertiser beginning November 30, 1767. These collected let-
ters were called Letters from a Farmer in Pennsylvania. New England
newspapers began publishing them in December, and before it was over
all colonial newspapers except four published them. They were pub-
lished as a pamphlet in 1768, went through seven American editions,
one in Dublin, two in London, and a French translation.® A historian
sums up their impact in this way: “Tmmediately, everyone took Dickin-
son’s argument into account: Americans in assemblies, town meetings,
and mass meetings adopted resolutions of thanks; British ministers
wrung their hands; all the British press commented, and a portion of
it applauded; Irish malcontents read avidly; even the dilettantes of Paris
salons discussed the Pennsylvania farmer.”?

For one thing, the tone of the Letfers was right. Dickinson not
only claimed a formal loyalty to the king and the empire but actually
cast his argument in terms of the well being of the empire. Though
the natural law philosophy underlay much of what he wrote, he did
not emphasize natural laws and natural rights so as to distinguish them
in & divisive manner from the rights of Britons under the Constitution,
as some writers had rushed to do prematurely. His appeal was to tradi-
tion, precedent, prudence, selfinterest, the desire of liberty, and con-
tinuity with the past. And though he bade Americans to resist the
Townshend duties, he proposed that they do so in an orderly fashion.
First, they should send petitions; if these did not get results, turn to
something like a boyeott of goods; only when all peaceful means had
failed, should other approaches be considered. But he pled with Ameri-
cans not to give in to a spirit of riotousness. “The cause of liberty is
a cause of too much dignity to be sullied by turbulence and tumult,
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It ought to be maintained in a manner suitable to her nature. Those
who engage in it, should breathe a sedate, yet fervent spirit, animating
them to actions of prudence, justice, modesty, bravery, humanity and
magnanimity,”8

The great appeal of his work stemmed, of course, from the fact
that he shredded the argument for the Townshend duties, showed it
to be grounded in sophistry-—no better than the case for the Stamp
Act, only more subtle—and found the duties violative of the rights of
British subjects and potentially confiscatory. As for these duties being
acceptable because they were external tuxes, he thought the case hardly
worth considering, The objection to taxation by Parliament did not hinge
upon the distinction between internal and external; it was to taxation
as such. Americans accepted, he pointed out, as they had accepted,
duties that were for the purpose of regulating trade, but not those levied
for the raising of revenue. The latter were clearly taxes, and they
involved the taking of property without the consent of the owners. True,
incidental revenues might arise from the regulation of trade, but they
were a conseguence, not the cause of it. No such case could be made
for the Townshend duties; they were laid on items which must be
obtained from England. Certainly, it was not the aim of the British to
inhibit trade in them nor to restrain it. In fact, it was simply a tax,
for the colonists were not permitted to obtain the goods elsewhere, and
might, if the British chose, be prohibited from manufacturing them.
There was ample precedent for this.

Property was no longer secure, Dickinson said, if the principle of
parliamentary taxation of the colonies be once accepted. “If the parlia-
ment have a right to lav a duty of Four Shillings and Eight-pence on
a hundred weight of glass, or a ream of paper, they have a right to
lay a duty of any othier sum on either. . . . If they have any right to
tax us—then, whether owr own money shall continue in owr own pockets
or not, depends no longer on us, but on them. There is nothing which’
we ‘can call our own; or, to use the words of Mr. Locke—wHAT
PROPERTY HAVE' WE ‘IN THAT, WHICH ANOTHER MAY, BY RIGHT, TAKE,
WHEN HE PLEASES, TO HIMSELED 9

Colonial elected legislatures began to act in 1768, Massachusetts
took the lead in February by drawing up a Circular Letter which it
sent around to the other colonies. This letter was subsequently endorsed
by New Hampshire, Virginia, Maryland, Connecticut, Rhode Island,
Georgia, and South Carclina, sometimes by assemblies, and, if they
were not sitting, by the Speaker.’® The British reply came from the
Earl of Hillborough in April; it was sent as a circular letter to the gover-
nors of all the colonies. He had already written to Governor Bernard
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of Massachusetts that at the next session of the House of Representatives
he "must require’ ” them “to rescind the Circular Letter and declare”
their “ ‘disapprobation of and dissent to that rash and hasty proceed-
ing.” "1 To the other governors, he declared that his expectation was
that their assemblies would not participate in this new effort to arouse
resentment to British rule. “But if notwithstanding these expectations
and your most earnest endeavors, there should appear in the Assembly
of your Province a disposition to receive or give any Countenance to
this Seditious Paper [the Massachusetis Circular Letter], it will be vour
duty to prevent any proceeding upon it, by an immediate Prorogation
or Dissolution. . . ."'2 In June, Hillsborough ordered troops to Boston.

It was obvious from these and other instances—the harassment of
shippers by customs agents, the increasing of military forces in the col-
onies, the rejection of petitions—that petitions and resolutions alone
would not produce a change in British policy. The colenists, then,
moved toward attempting to hit Britain where it would hurt—in trade.
Boston took the lead in adopting a non-importation agreement in August
of 1768. What they proposed to do, among other things, was to cease
almost all imports from Britain. The movement to do this spread
through the colonies, though it was rough going. Understandably,
importers and shippers were not overly enthusiastic about this, espe-
cially those for whom this was a major source of income. Moreover,
it needed to be a concerted effort throughout the colonies. If it were
not, ports which remained open could put the eflorts of the others to
naught. Colenists did succeed in closing down the major port cities in
America to most British imports in the course of 1769. The best weapon
against ports which did not co-operate was to cut off commercial rela-
tions with them. This usually brought them into line.

Though non-importation was far from absolite, it did succeed.
Imports from Great Britain into the colonies fell from £2,157,218 in 1768
to £1,336,122 in 1769.1% Some ports did much better than this average.
For example, Philadelphia’s imports from Britain dropped from
£432,000 in 1768 to £200,000 in 1769 to £135,000 in 1770.3% More
importantly, since the object of non-importation was not simply to
reduce imports from Britain, the British began to back down once again
in the face of determined colanial opposition. In 1769, Parliament mod-
erated its position on the Quartering Act to allow colonies to supply
troops on their own initiative.

More success for the colonies was to follow with the coming of a
new ministry. Lord North became, in effect, Prime Minister in early
1770, a position which he was to hold until 1782, During these years
he served George HI as best he could, doing his will during a time
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when a man of lesser loyalty and fortitude would have sought a less
demanding job. He served his king first by acting to reduce tensions
in America. In April, the Townshend duties were repealed, except for
the tax on tea. Some concessions were also made in the application of
the Cirrency Act.

It was not long before the non-importation agreements began to
be abandoned. There was considerable sentiment for continuing
them—after all, the tax on tea had not been repealed, nor had other
sources of tension been removed-—but many of the merchants had had
enough of such self-denial. By various maneuvers, they opened up the
ports to British goods once again. This course was the more attractive
generally hecause the hasty efforts at increasing domestic manudactures
to replace British imports had produced few tangible results.

The colonies were comparatively calm during 1771. Although there
had been clashes between British troops and colonists at New York and
Boston {the latter leading to the “Boston Massacre”) in 1770, these did
not expand into any general conflict. Such as remained of the British
threat to the colonies was difficult to dramatize; there can hardly be
said to be a trend toward oppression if the oppressive measures are
being reduced. At any rate, no major figure ventured forth to attempt
any dramatization. Even though tea continued to be taxed, the amount
of tea imported into the colenies from England increased from the low
point for the past several vears of 110,000 pounds in 1770 to 362,000
pounds in 1771.15

It was, however, the calm before the storm, the clouds for which
began to gather in 1772. The first of these was the burning of the
revenue ship, the Gaspée, by Rhode Islanders in June. The Guspée had
been harassing shipping coming into Rhode Island for some time; the
captain was particularly obnoxious in his treatment of those on ships
stopped for searches. The Gaspée ran aground, and while she was in
that disabled condition, a party boarded her, drove the crew off and
burned the ship. An investigating committee turned up no usefal infor-
mation but its appointment from England stirred resentment, A little
later in the vear, the British Exchequer took over the payment of the
salaries of the governor and judges in Massachusetts. Here was the
move that had been long feared: to remove crown officials from reliance
on the elected legislature. In November, Boston formed a committee
of correspondence which sent statements to other towns in Mas-
sachusetts and to all colonial assemblies. Early the next year, the House
of Burgesses in Virginia established a committee of correspondence, and
most other colonies followed suit.

What stirred the colonists to open resistance once again, however,
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was the Tea Act in May of 1773. The purported intent of this act was
to rescue the East Indizn Company. That company was in dire straits,
on the verge of bankruptcy, and sorely in need of a market for its tea.
Though imports had picked up in the American market, it is generally
believed that most of the tea consumed in America came from the
Dutch; by buying such tea the colonists unlawfully evaded the tax on
it. The Tea Act was devised to make tea from the East India Company
almost irresistible. It enabled that company to sell tea directly in
America, relieving it of the necessity of selling it first at auction to
merchants in England. “By eliminating the middleman . . . the company
was able to sell tea in the colonies cheaper than in England,” even
though it was still tuxed in the colonies. “More significantly, its tea now
undersold that of the Dutch smugglers.”18

The British were about to succeed in doing what John Dickinson
indicated to be the danger. They were going to establish a monopoly
for a taxed item, something which could not be competitively produced
in America, but was very popular. It is likely that had Parliament con-
tented itself with establishing a monopoly it might have got away with
it. But the fact that tea was taxed entangled the monopoly question with
taxation-without-representation. The objections which had been raised
before had now a fresh exemplar; but now Americans were to be
seduced into compliance by a lower price.

It did not happen. True, the East India Company caused chests
of tea to be loaded on many ships for America, and these put into port
at Boston, Philadelphia, New York, and Charleston. The colonists were
ready for them; they would not buy or consume the tea, nor would
they allow it to be landed if they could help it. The most dramatic oppos-
ition oceurred at Boston, where Bostonians dressed as Indians boarded
the ships and heaved the chests into the water. Patriots prevented tea
from being landed in Philadelphia. It was landed and transferred to the
customs house at Charleston; there it stayed until war came.

This time Parliament did not back down when confronted by colo-
nial resistance. The majority determined, instead, on a policy of coer-
cion, a policy backed by four acts passed between March 31st and June
2nd of 1774. They are known formally as the Coercive Acts. The force
was to be concentrated on Boston and Massachusetts. The Boston Port
Act closed the port of Boston to commereial shipping until such time
as the East India Company had been compensated for the tea. The
Massachusetts Government Act provided that the governor’s council
would be appointed by the king, not elected as had been the case, that
the governor and king would appoint judges, that juries would be cho-
sen by the sheriff, and that town meetings could not be held without

)

98



the consent of the governor, except for annual election meetings. The

Administration of Justice Act was of general effect and provided for the

trying of certain officials from the colonies in England, if the governor

thought it necessary. The Quartering Act applied generally to the col-

onies, also; it authorized the quartering of troops in occupied dwellings.
The colonists dubbed them the Intolerable Acts.
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9

Prelude to Independence

The issue was joined, and unremittingly pressed, after Parliament
passed the Coercive Acts in 1774. George 11I declared in September
of that year that “the die is now cast, the colonies must either submit
or triumph. . . ! Young Alexander Hamilton put the matter this way:
“What then is the subject of our controversy with the mother coun-
try?—It is this, whether we shall preserve that security to our lives and
properties, which the law of nature, the genius of the British constitu-
tion, and our charters afford us; or whether we shall resign them into
the hands of the British House of Commons. . . .72 Heretofore, when
Britain had been faced by colonial resistance, Parliament had backed
down. This time, Parliament held its ground, and the executive pre-
pared to use force. When that happened, a new dimension was added
to the issue, the dimension of independence—independence or submis-
sion,

Colonial leaders did not rush to formulate the issue in this way.
On the contrary, they clung to the connection with Britain, continued
to profess their allegiance to the king, and indicated a willingness to
negotiate if Britain would attend to their grievances. Indeed, George
11 had been ruling for sixteen vears before independence was declared,
specific grievances had gone unresolved for thirteen years, and British
troops were encamped against American forces for more than a year,
Colonists did sometimes rush to resist particular measures, but they
moved very slowly in conceiving of changing their relationship to Bri-
tain.

Nor can it be maintained that the colonists moved slowly in grasp-
ing the nettle of independence in order simply to manipulate the British
into taking aggressive measures which would determine the outcome
of the question. The provocation came increasingly without the aid of
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colonial inducement. Probably, most Americans did not want independ-
ence throughout the years of resistance. What is even more certain is
that many Americans did not want the quarrel to eventuate in independ-
ence and that others who did begin to think of separation were loathe
to alienate this goodly number so long as it could be avoided. So far
as we can tell, virtually all Americans opposed various of the British
measures, with the obvious exception of Crown officials. This near
unanimity was sundered by the question of independence. The slowness
of the movement for independence to surface can be attributed to the
desire to avoid internal divisions as well as, perhaps, the calculation
of leaders not to outrun their followers.

The colonists, in any event, did not move swiltly toward deciding
for independence; and on the positive side, they employed deliberative
bodies when and where they could to make the decisions. Of course,
these deliberative bodies were frequently not legal, but they were the
nearest thing to it that the colonists had available. From 1774 into 1776
the colonists were frequently denfed their legal legislative assemblies;
and when these could not meet, other bodies resembling them were
assembled.

The main focus of the Coercive Acts was on Boston and Massa-
chusetts. The Boston Port Act which closed the port of Boston until
the tea was paid for might conceivably have separated Boston from the
rest of Massachusetts, at least for a time. But when other acts followed
to alter the government of all of Massachusetts, this potential effect was
nullified by Parliament itsell. There was a greater probability that Mas-
sachusetts would be isolated from the other colonies and that the British
might succeed in a policy of divide and conquer. But the colonial leaders
were intent on preventing any such policy from succeeding. The Com-
mittees of Correspondence were already in existence. Moreover, other
colonies had grievances of their own as well as those shared with Massa-
chusetts.

Confronted with the Coercive Acts, some of Boston’s leaders
wanted to take immediate economic measures against Britain by way
of retaliation. IHowever, there was widespread sentiment throughout the
colonies for a congress to be held to decide upon what action to take.
Providence called for such a congress on May 17, Philadelphia on May
21, and New York City on May 23. The Massachusetts House of Rep-
resentatives went along with the idea by issuing a call for a congress
on June 17. Within colonies, delegates were elected by provincial con-
gresses or county conventions. The First Continental Congress met in
September, 1774, in Philadelphia. Twelve colonies sent 56 delegates.
Only Georgia did not send delegates, which was not surprising, since
that colony was not very populous, its government was not seif-
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supporting, and it was dependent more than others on Great Britain,

But before the Congress assembled, important new formulations
of ideas had entered the stream. In July, Thomas Jeflerson’s A Summary
View of the Rights of British America appeared, followed in August by
James Wilson's Considerations on . . . the Legislutive Authorily of

. Parliament. While neither of these works necessarily represented
colonial opinion, they do indicate the direction in which it was thrusting.
The colonists had held firmly to the idea from 1765 on that Parliament
could not lay taxes for the raising of a revenue, but they had shifted
to a harder and harder position as to what was the authority of Parlia-
ment over the colonies. The main objection to the Stamp Act was that
it was a direct tax. The major objection to the Townshend Duties was
that they aimed to raise a revenue. The Tea Act was opposed at the
outset both because it was monopolistic and would raise a revenue.
Jefferson of Virginia and Wilson of Pennsylvania went beyond this posi-
tion to suggest that the legislative assemblies in America were eqguals
of Parliament in law-making and that Parliament really should have no
authority over America.

Jefferson’s position comes out in part in his criticism of an earlier
act of Parliament suspending the legislature of New York. He said, “One
free and independent legislature hereby takes upon itsell to suspend
the powers of another, free and independent as itself. . . .7% In a closing
impassioned appeal to the king, Jefferson pleaded: “No longer persevere
in sacrificing the rights of one part of the empire to the inordinate
desires of another, but deal out to all equal and impartial right, Let
no act be passed by any one legislature which may infringe on the rights
and liberties of another.”® Through the debates over the years there
had been general agreement by colonial spokesmen that it was necessary
for Parliament to regulate commerce with other nations, That is, Ameri-
cans were still very much under the influence of mercantilist assump-
tions. Jeflerson, however, appeared to see no need for such regulation;
rather than a benefit to the colonies the regulations interfered with the
natural course of trade and set the stage for tyranny. For example, he
says: “That the exercise of a free trade with all parts of the world, pos-
sessed by the American colonists as of natural right . . ., was next
the object of unjust encroachment. . . .7 Their “rights of free commerce
fell ance more the vietim to arbitrary power. . . . History has informed
us that bodies of men as well as individuals are susceptible to the spirit
of tyranny, A view of these acts of Parliament for regulation, as it has
been affectedly called, of the American trade . . . would undeniably
evince the truth of this observation.”® In short, the colonies did not
need parliamentary regulation of their trade but should rather see it
as a usurpation of their rights and an instrument of tyranny.,
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James Wilson’s argument is mainly that the only political connec-
tion of the colonies was with the king. To support this view, he reviews
American history:

Those who launched into the unknown deep, in quest of
new countries and habitations, still considered themselves as
subjects of the English monarchs, and behaved suitably to that
character; but it nowhere appears, that they still considered
themselves as represented in an English parliament extended
over them. They took possession of the country in the king’s
name: they treated, or made war with the Indians by his
authority; they held the lands under his grants, and paid him
the rents reserved upon them: they established governments
under the sanction of his prerogative, or by virtue of his char-

ters, . . .8

The principle toward which Wilson was moving is one which eventually
came to he known as the dominion theory of empire, a theory in which
each province had its own government but continued to have allegiance
to the English monarch. John Adams argued this case more explicitly
in the Novanglus Letters, which appeared after the First Continental
Congress had dissolved itself.?

The First Continental Congress had a relatively brief session from
September 26 to October 22 of 1774. It dealt with four major points
during that time. The first of these was the Suffolk Resolves which were
presented by Massachusetts delegates and when confirmed were formal
advice from the Congress to that colony. The Resolves declared the
Coercive Acts unconstitutional, advised Massachusetts to form ifs own
government until such time as the acts were repealed, recommended
that the people of that colony arm themselves and form a militia, and
called upon them to adopt economic sanctions against Britain. This was,
indeed, a strong stand against British action, and it is not too much
to label it defiance.

The Congress next dealt with the Galloway Plan of Union. It was
the work of Joseph Galloway of Pennsylvania, and is usually considered
to have been conservative in character. Be that as it may, the Plan was
intended not only to provide a general government for the colonies but
to do so within the general frame of royal and parliamentary authority
in the British empire. The Plan was defeated, but there is little reason
to suppose that had it been adopted anything would have come of it

The Declaration and Resolves was the major policy position adopted
by the Congress, It set forth the rights of the colonies, enumerated the
abuses of recent years, delineated, once again, the limits of parliamen-
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tary authority, and called for economic sanctions. A considerable debate
occurred within committee as to whether they should found their argu-
ment for rights on natural law or not.® The issue almost certainly was
not over whether there is natural law and natural right but over the
impact of referring to them on the colonial relationship to Great Britain,
Those determined to preserve the connection with Britain wanted to
hold on to the idea of their tracing their rights to Britain. Once the
claim went to the laws of nature the basis for making a definitive break
would be laid. The outcome, however, was that the Congress confirmed
both sources for their rights. The preamble to the ringing statement
of rights reads:

That the inhabitants of the English colonies in North
America, by the immutable laws of nature, the principles of
the English Constitution, and the several charters or compacts,
have the following rights [among others]:

That they are entitled to life, liberty, and property, and
they have never ceded to any sovereign power whatever, a
right to dispose of either without their consent.

That our ancestors, who first settled these colonies, were
at the time of their emigration from the mother country, en-
titted to all the rights, liberties, and immunities of free and
natural-born subjects within the realm of England.

That by such emigration they by no means forfeited, sur-
rendered, or lost any of those rights. . . .®

The line of action they were to undertake was provided for by the
establishment of a Continental Association. The men gathered at the
Congress hoped to get British policy altered by the use of economic
sanctions.  They adopted a program  of non-imporiation, non-
consumption, and non-exportation from, of, and to Britain, the non-
exportation to be put into eflect iater than the others. Enforcement was
to be carried out in this way. “In the first place, the people were asked
to pledge themselves not to buy British merchandise—the Noncon-
sumption Agreement—thus leaving ill-disposed merchants no market for
their proseribed wares. Secondly, the enforcement of the Associated was
entrusted to local committees. . . .71 Economic sanctions are, of course,
a two-edged sword: they hurt the imposers as well as those on whom
they are imposed, though not necessarily in equal degree. In any case,
they were probably the most nearly peaceful means open to the colonists
to attempt to inflict damage on the British. In the colonies there was
much sentiment that whatever they did without would bhe good for
them, in any case,
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Whatever the merits of economic sanctions in general, they did not
lead to a peaceful resolution of the dispute between the colonies and
England. The great majority of those in power in England favored the
use of force now to bring the colonists to terms. Colonial petitions,
declarations, and resolutions were rejected with alacrity by Parliament.
Colonial agents in London were refused in their request to appear
before the House of Commons on behalf of a petition from America
by a vote of 218-68. Petitions fron London and Bristol merchants were
denied an effective hearing by a vote of 250-89. William Pitt, now Earl
of Chatham, offered a resolution for the withdrawal of troops from Bos-
ton; it was defeated by the Lords temporal and spiritual, 68-18. Charles
James Fox's effort to get the ministry censured by the House for its
American policies was defeated 304-105.1* On February 2, 1775, Lord
North, the king's chief minister, declared that some of the colonies were
in a state of rebellion and that more troops should be sent to America. 2

Since the two sides were now set on a collision course, it was only
a matter of time until the contest would erupt into open hostilities. On
February 9, Parliament officially declared Massachusetts to be in a state
of rebellion. On February 26, British troops attempted but failed to
seize colonial military supplies at Salem. Late in the month Lord North
succeeded in getting what was billed as a conciliatory plan through Par-
liament. It permitted the colonies the option of taxing themselves
instead of having the tax imposed by Parliament for meeting imperial
expenses. The concession hardly interested the colonies. On March 22
Edmund Burke, longtime friend of America in Parliament, made his
famous speech calling for reconciliation with America. It did not sway
Parliament, but the next day Patrick Henry addressed his fellow Virgin-
ians in a speech of a different temper which may have helped to sway
a continent. Had it been heard by all colonials in the version with which
later Americans are familiar, it would surely have aroused the passions
of many of them for action. Henry grew weary of the vain efforts of
those seeking peace by some strategem or other. To those of this
temper, he cried:

Gentlemen may ery peace, peace—but there is no peace.
The war is actually begun! The next gale that sweeps from the
North will bring to our ears the clash of resounding arms! Our
brethren are already in the field! Why stand we here idle?
What is it that gentlemen wish? What would they have? Is
life so dear or peace so sweet as to be purchased at the price
of slavery? Forbid it, Almighty God—I know not what course
others may take; but as for me, give me hberty or give me
death!
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No more were Lord North and the king determined upon peace.
On March 30, Parliament passed the New England Restraining Act,
which barred the North Atlantic fisheries to New Englanders and pro-
hibited any trade between these colonies and anyone else except in Bri-
tain and the British West Indies. The next month these provisions were
extended to several of the colonies south of New England. On April
14 General Gage got his orders to use force to break up the rebellion
in New England. He acted with dispatch by sending troops to Concord
on April 19 under orders to seize a munitions depot there. These troops
were met by colonials at Lexington, someone fired (“the shot heard
round the world,” Thomas Paine said), and a small battle took place.
It was enlarged during the course of the day, as riflemen gathered from
all sides and threatened to destroy the British forces at one point. Rein-
forcements arrived, however, and the British were able to return to
Boston. Seventy-three British troops were killed during the day, and
a lesser number of colonials. Fighting on a war-like scale had taken
place; the resolution of the British and the Americans would now be
tried by arms.

Less than a month after Lexington and Concord a Second Continen-
tal Congress assembled at Philadelphia (May 10). The First Congress
had voted its own dissolution, but they provided that a new congress
should meet if the disputes had not been settled. So it was that a new
body was assembled that would attempt over the next half dozen years
to guide the affairs of what was not yet the United States. Among the
members of the Second Continental Congress were some of the most
talented men ever to grace the American scene, men whose names will
live as long as the founding of the Republic is remembered. From Mas-
sachusetts came John and Samuel Adams along with John Hancock who
was elected to preside over the congress, from Pennsylvania came Ben-
jamin Franklin, Robert Morris, and James Wilson, among others, from
Connecticut came Roger Sherman and Oliver Wolcott, from Virginia
came George Washington, Richard Henry Lee, and Thomas Jefferson,
and so on through the roll call of the signers of Declaration of Independ-
ence, as well as many who had left the Congress by that time. Some
of the most talented followed other pursuits for the states during the
war so that during some of the most trying days it was not so lustrous
a body. But at its inception it contained most of the men who would
play the leading roles in guiding America to independence,

Congress was confronted with the task of what to do about the fight-
ing from the moment it met. New Englanders had taken matters in
hand partially already, and on the same day that Congress met in
Philadelphia Ethan Allen and Benedict Arnold led a force of colonials
in taking Fort Ticonderoga on Lake Champlain. And on June 17 the
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Battle of Bunker Hill took place as a result of a British decision to drive
the Americans from a redoubt on Breed's Hill. This battle pitted a Brit-
ish army against a colonial army, and though the British drove the
Americans from their positions they did so at the expense of heavy
casualties.

Before the Battle of Bunker Hill, however, Congress had acted to
take charge of the fighting. George Washington was appointed
commander-in-chief of the armed forces of the colonies; he left straight-
way to take charge of the forces in Massachusetts, which he accom-
plished on July 3. George Washington had gained considerable military
experience in the French and Indian War. He had sided with the col-
onies from the outset, and while he was never strident in his resistance
he was already beginning to show that firmness which was to become
his hallmark. A very important consideration at the moment of his selec-
tion, of course, was that he was from Virginia, the most populous of
the colonies; and the New Englanders could see that it was essential
to bring other colonies to their support. The choice of Washington was
unanimous, and through all the difficult years and wrangling between
Washington and Congress, that body never really faltered in its support
of him. Washington chose not to take a salary for his contribution but
only to have his expenses paid.

Though feeling was running high in America against Britain, there
were those in Congress who believed that they would be remiss in their
duty if they did not make yet another effort to achieve reconciliation.
John Dickinson took the Ieadership in drawing up and getting through
Congress on July 5, 1775 what is known as the Olive Branch Petition
to the king. The members assembled declared themselves “Attached
to your Majesty’s person, family, and government, with all devotion that
principle and affection can inspire. . . .” This being the case, “We,
therefore, beseech your Majesty, that your royal authority and influence
may be graciously interprosed to procure us relief from our afflicting
fears and jealousies. . . .71% Recognizing the realities, however, Con-
gress on the next day adopted declarations drawn by Jefferson and Dick-
inson which explained the occasion for their taking up arms.

Congress adjourned on August 2 to await developments. They were
not long in coming, lor George Il proclaimed the colonies to be in
open rebellion on August 23. Benedict Arnold led an expedition to
Canada in the fall, with the permission of General Washington. In
October, Congress authorized a navy, followed by the opening up of
correspondence with other nations in November, with the idea of gain-
ing friends. In November, the colonies received word that the king had
refused to receive the Olive Branch Petition. The House of Commons
then defeated a motion to make the Petition the basis of reconciliation
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by a vote of 83 to 33. Late in 1775 a royal proclamation was issued
closing the colonies to all commerce after March 1, 1776.

That all these things had occurred and that the colonists still could
not bring themselves to declare for independence indicates how reluc-
tantly they took that step, By the winter of 1775-1776, some goodly
number had already decided for independence; but many had not. This
was a most difficult decision to make, much harder than merely deciding
for resistance. Those who took this step must forswear ancient
allegiances, must commit the most heinous of crimes (or so they had
been taught) by becoming traitors, must hazard their lives and fortunes
upon the uncertain outcome of a war, must almost certainly divide the
country, and might well let loose domestic disorder on a large scale.
Prudent men must ever ponder earefully their course before taking such
an irrevocable step. Arguments were made in public for and against
independence even as men wrestled inwardly with the difficult ques-
tion. If men of those times had used such terms as “conservative” and
“liberal,” which they did not, they might well have debated the guestion
of which was the conservative position. From one point of view, it would
have been conservative to have continued old allegiances and connec-
tions. But from another angle, Britain was the innovator, and the colo-
nists had insisted all along that they were contending for the ancient con-
stitution and the old order and harmony that had prevailed. Indeed,
the father of conservatism, Edmund Burke, saw the justice of their con-
tention though, of course, he could not advise the colonists to become
independent.

Probably, much of the waiting was in the hope that England would
take some action that would sway the most reluctant toward independ-
ence. While this never happened, as time went on, and Britain commit-
ted more and more acts, more did decide for independence.

But it was the little book, Common Sense, published by Thomas
Paine in January of 1776 which did so much fo galvanize American opin-
ion in faver of independence. Within three months, 120,000 copies of
it were in circulation. George Washington said that it "worked a power-
ful change in the minds of many men,” and the testimony of other con-
temporaries as well as historians confirms this judgment.

That this little pamphlet should have had such currency and impact
must surely be attributed to the fact that it encapsulated an idea whose
time had come rather than to the character of its author. Few would
have predicted before 1776 that Thomas Paine would have the niche
in history which he gained. He was born in Norfolk, England, the son
of a staymaker. He had not done well as a government clerk, as a hus-
band, or as manager of his own financial affairs. Benjamin Franklin
encouraged him to come to America in 1774, which he did, to be made
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editor of the Pennsylvania Magazine. Somehow he grasped the tendency
of the currents in the new land and was able to render them into lan-
guage which moved his lately acquired fellow countrymen, the phrases
of which still ring with power after two centuries.

Paine took as his task in Common Sense the convincing of Ameri-
cans that the time had come for independence. He sought to convince
them that the time was right, that they could succeed, and that their
fears of the consequences of independence should be seen in contrast
with the certainties of ruin if they did not follow the indicated course.

The body of the work begins in a peculiar way; it is theoretical
and apparently remote from his object. He iterates the distinction
between government and society, a distinétion which, he says, people
frequently do not take care in making. Society, he points out, is natural
in origin; it arises out of the need of man for his fellows. Government,
by contrast, is a construct, albeit a necessary one. The point was quite
germane, however. Paine was commending to a people that they cast
off the government over them. If government and society can be dis-
tinguished one from the other, they can be separated. To rend society
might be ruinous, but to cast off a government which was not perform-
ing its allotted function would only provide the opportunity for some-
thing much better.

Much of Paine’s rhetoric was aimed at monarchy in general and
in particular. The colonists, many of them, had shifted in their thinking
to the point where they were willing to acknowledge their allegiance
only to the king. This was the remaining cord to be severed. Of the
institution of monarchy, Paine said:

Government by kings was first introduced into the world
by the heathens, from whom the children of Israel copied the
custom. It was the most prosperous invention the devil ever
set on foot for the promotion of idolatry. The heathens paid
divine honors to their deceased kings, and the Christian world
has improved on the plan by doing the same to their living
ones. How impious is the title of sacred majesty applied to
a worm, who in the midst of his splendor is crumbling into
dust!4

Of English monarchy, he had even more scathing things to say.
Where did the line originate?

A French bastard landing with an armed banditti and
establishing himself king of England against the consent of the
natives is in plain terms a very paltry, rascally original, It cer-
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tainly has no divinity in it. However, it is ncedless to spend
much time in exposing the folly of hereditary right; if there
are any so weak as to believe it, let them promiscuously wor-
ship the ass and lion, and welcome. T shall neither copy their
humility nor disturb their devotion.’s

George III was disposed of as the “royal brute of Britain,” and a
long line of monarchs disparaged as hardly worthy of mention. But the
whole subject of monarchs soon palls on him: “Of more worth is one
honest man to society, and in the sight of God, than all the crowned
ruffians that ever lived.”1®

Paine deals with another diffieult point for Americans. England is
the mother country, or so it has been claimed. He denies the allegation.
Europe is the origin of America, he says, in what may be one of the
weakest of his arguments. But, in any case, Britain did not mother
America; the inhabitants of the New World were driven from her shores
and, in contrast even to the behavior of brutes, she was making war
on them, Moreover, there is no reason in an island attempting to govern
a continent.

Above all, Paine held up for examination the past record under
Britain and contrasted it with the vision of what America should and
could be. This should move men to an early separation.

O ye that love mankind! Ye that dare oppose not only the
tyranny but the tyrant, stand forth! Every spot of the Old
World is overrun with oppression. Freedom has been hunted
round the globe. Asia and Africa have long expelled her,
Europe regards her like a stranger, and England has given her
warning to depart. O! receive the fugitive, and prepare in time
an asylum for mankind.*?

Tt took little more to tip the scales for independence. In May of
1776 Congress learned that the king had succeeded in hiring German
(generally referred to as Hessian) troops to send against them. On June
7. Richard Henry Lee introduced a resolution to the effect that the col-
onies were now independent of Britain. On June 11, Congress
appointed a committee to draw up a declaration. The painful decision
was all but made.
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10

The
Declaration of Independence

The Declaration of Independence is a peculiar, unusual, and in many
ways, unique document in the modern world. Of revolutions there has
been a surfeit, and more, in the last two hundred years. And accom-
panying them have been pronouncements, directives, statements, proc-
lamations, and declarations enough for a good start on papering the walls
of the Pentagon. Of all such documents, however, one stands out and
looms above the rest—the Declaration of Independence. Not only has
it been revered usually by the people of the United States, provided
the grist for innumerable orations, been memorized—in part—by school
children; it also has been almost endlessly quoted in reproach of actual
American ways and has been looked to by peoples of other lands as
a standard. Supreme Court justices have appealed to it, would-be
revolutionaries have claimed its rhetoric, while those of a conservative
bent have sought their principles within it. For most of the history of
the United States only one national holiday—Thanksgiving-—has ranked
with the 4th of July, the day set aside for celebrating the signing of

the Declaration of Independence.

1t is somewhat strange and a matter for wonder that this document
among all those of an era rich with elegant statements should have
attained its unique position. Jolm Adams thought that the second day
of July would be celebrated, for it was on that day that the resolution
for independence was adopted. Moreover, he later declared of the Dec-
laration that “There is not an idea in it, but what had been hackneyed
in Congress for two vears before.” That portion of the decument to
which people usually refer is exceedingly brief, comprising, at most,
two paragraphs, the first of which is only a sentence in length. The
remainder of the document is of historical interest only. Moreover, the
Declaration is not now, and never has been, a part of the fundamental
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law of the United States. It lies outside the structure of law which is
made up of constitutions, statutes, and the common law. There are,
of course, reasons for its position, and they will come out in an analysis
of the document and discussion of its background and extension.

There are three dimensions of the Declaration of Independence
which should be carefully considered for a clear understanding of it.
The first is the contemporary context within which it was written,
adopted, proclaimed, and served its purpose. However much it may
have come to belong to the ages, the Declaration had a definite purpose
and a particular role at the time. The second dimension is its past. The
words and phrases are given their meaning not only within the contem-
porary rhetoric but also from historical doctrines and beliefs. Too, the
later applicability of anything said is conditioned by the context of a
then past history, The third dimension is its future. What men have
made of the document, frequently out of context and with no attention
to the concepts which give it any continuing validity, tells us something
of the reason for its importance.

The story of the composition and adoeption of the Declaration is
fairly simple. Richard Henry Lee’s resolution for independence,
introduced on June 7, 1776, was not immediately adopted. On June
10, Congress decided to delay further discussion of it until July 1, for
many delegates awaited instructions, or changes in instructions, from
their legislatures before acting affirmatively for independence. Lee's
simple and straightforward resolution would have been adequate for the
formal declaring of independence. But America badly needed aid from
foreign powers if the appeal to arms was to be successful. Thomas Paine
had suggested in Conmon Sense that some sort of manifesto be pub-
lished in order to gain friends with other nations: “Were a manifesto
to be published and dispatched to foreign courts, setting forth the mis-
eries we have endured and the peaceable methods which we have inef-
fectually used for redress; declaring at the same time that . . . we had
been driven to the necessity of breaking off all connections . . .—such
a memorial would produce more good effects to this continent than if
a ship were freighted with petitions to Britain,”2 This was apparently
the origin of the idea for a declaration. Therefore, following the
determination to delay adopting Lee’s resolution, Congress appointed
a committee to produce such a document. The committee was composed
of Benjamin Franklin, John Adams, Robert Livingston, Thomas Jef-
ferson, and Roger Sherman.

Thomas Jeflerson was assigned the task of producing a draft of the
proposed declaration. Had John Dickinson been favorably disposed
toward independence at this juncture, the task would probably have
been his. Jefferson had only lately acquired a considerable reputation
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as a writer with his Summary View of the Rights of British America.
In any case, his selection turned out to have been one of the happiest
decisions ever made by a committee. Some minor changes were sug-
gested by Franklin and Adams, and these were incorporated in the
document. Congress also made a few alterations.® But the finished work
was substantially what Jefferson had presented to the committee. Much
of the honor which has fallen to the Declaration should be credited to
Jefferson's felicity of style, graceful turns of phrase, and the evocative
power of words appropriately juxtaposed.

Congress acted quickly once the Lee resolution came before it again
on July 1. The next day it was approved unanimously by 12 colonies,
though the New York delegation abstained. And then—on the July 4
date which was to be celebrated by posterity—Congress approved the
Declaration of Independence.

The stated purpose of the Declaration was to declare to “mankind”
the “causes which impel them to the separation.” It was addressed,
then. to the world at large. It can be conveniently divided into three
parts for purposes of discussion: the first is a theoretical justification of
revolution and independence; the second is an enumeration of the
abuses suffered at the hands of the British; and the third is the formal
declaring of independence.

The theoretical justification of revolution is contained in the first
two paragraphs, which are also the most often quoted parts of the Decla-
ration. Interspersed through these paragraphs runs a litany of phrases
which have become etched in the minds of Americans: “Laws of nature
and of Nature’s God,” “truths to be self-evident,” “all men are created
equal,” “endowed by their Creator,” “unalienable Rights,” and “Life,
Liberty and the pursuit of Happiness.” The ideas may have been hack-
neyed, as John Adams said, but the phrases in which Jefferson canght
them elevated them above the trite and ordinary to the sublimity of
enduring poetry.

Yet, ideas are dangerous, as every tyrant knows and even parents
of small children suspect; and there is no more dangerous context for
setting forth thoughts than the one for which these were written. The
Declaration not only declares independence but also proclaims revolt
—revolution. Sages may debate as long as they will whether the Ameri-
can revalution was indeed a revolution—and the question is important
in some of the later meanings of the word—but there can be no doubt
that it was a revolution in the root sense of the word. That is, it was
a revolt against and a casting off of the governmental anthority which
had been exercised over the colonies. Not only that, but it was sue-
cessful—the basic distinction between a revolution and a rebellion.
Nothing more dangerous to the peace and safety of a people can be
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imagined than a revolution: the former authority is cast off, whether
law and order will be maintained is gravely in doubt, and man’s bent
to destruction is likely to be loosed from the ultimate means of confining
it.

The point of emphasizing the danger of revolution is to enter a
warning: the opening paragraphs of the Declaration of Independence
are not something to be casually trotted out on any and all oceasions.
They are a theoretical justification of revolution, and those who intend
less than revolution may well take care in how they refer to them. But
the point is also to nole the qualifying conditions of the document as
to what justifies revolt: “Prudence, indeed will dictate that Governments
long established should not be changed for light and transient causes;
and accordingly all experience hath shewn, that mankind are more dis-
posed to suffer, while evils are sufferable, than to right themselves by
abolishing the forms to which they are accustomed.”

The case for revolution, as Jefferson presented it, can be sum-
marized in this way. The Creator has endowed men with certain rights.
Governments exist for the purpose of securing these rights to those
under them. When a government rather than performing these ends
primarily begins destroying them, amd indicates by a long term trend
that it cannot be brought hack to its purpose, “it is the Right of the
People to alter or abolish it. . . .” This is the nub of the argument,

There is much that is left out of the simple statement of the doc-
trine of the right of revolution contained in the Declaration of Independ-
ence. There was no need to spell it out on this occasion, and many
of the restrictions are implicit. The oppressions must afflict the people
generally; they must, therefore, be by a power alien to the generality
of the people. And the right to revolt belongs, at the least, only to a
majority, probably only to a consensus, and, ideally, to the people
generally. This is to say that @ minerity does not have a right fo revolu-
tion. The whole idea of a minority having such a right is shot through
with contradictions. The minority could only effect this “right” by over-
coming the majority. I a minority had a “right” to alter or abolish a
government and to erect another in its stead, it would be a “right” to
impose its will on a majority.

Do minorities not have rights, then? Assuredly, they do, or so Jef-
ferson and many of his contemporaries thought. All men have rights;
but the recourse to revohition belongs only to the preponderance of
the people. But suppose a minority {(or, for that matter, a combination
of several minorities) is oppressed and persecuted, what recourse do
the members have? The Founders believed that the members of a
minority have rights as individuals which should be protected in the
system along with the rights of those who happen to belong to the
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majority or consensus. For example, they have the right to persuade
others of the justice of their cause—that is, to become the majority.

Freedom of speech and of the press are devices for assuring the oppor-
tunity of exercising the right of persuasion. But suppose all fails within
the system to relieve the oppression? What is the ultimate recourse of
a minority? The ultimate recourse of an oppressed minority is migration,
The right to migrate for a minority is the corollary of the right to revolu-
tion for a majority.

The right of revolution is metaphysical, not existential {and none
may logically claim such a right who have not a metaphysics on which
to found their case). No government can, in practice, admit the right
of its people to revolt against it at any time. The moment such a right
is acknowledged effectively, the government abdicates its former power
and another government takes its place. No governmental system can
be contrived which provides for the right of revolution {though, interest-
ingly, the right of migration can be established). The matter is as clear
as it can be when it is seen that the right of revolution involves the
right to take up arms against the government. A government ceases to
be the government when men take up arms against it with impunity.
The United States government can decree that the 4th of July is a
pational holiday—Independence Day—, and celebrations can be held
in which the first two paragraphs of the Declaration of Independence
are read, but the United States Constitution could not, and does not,
incorporate within it the right of revolution. {It does, however, provide
for turning out of office some of those who govern, at stated intervals,
hut the discussion of this can wait.) That is to say, again, the right of
revolution is metaphysical, not existential, an explanation of which fol-
fows.,

The right of revolution has its being prior to, outside of, and beyond
government. Jefferson was making his case within a tradition whose
eroundwork was laid long before. The Declaration of Independence had
a past, then, which needs to be a little explored. The two main traditions
appealed to are theism and natural law. The rights aliuded to are said
to be derived from “the Laws of Nature and of Nature’s God,” and ones
with which “they are endowed by their Creator.” If there were only
bistory and present existence, no right to revolution could be estab-
lished, for no government that ever did or does exist could or wounld
accord it. The appeal to right, in this sense, requires an app ~al to right
that existed before history. It is an appeal to that which and He who
was before governments came into being. Although our language has
no tense for it, it is an appeal to the timeless and the enduring, to
that which has no tense.

In this timeless sphere, Jefferson tells us, “all men are er sated
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equal,” and are endowed by their Creator “with certain unalienable
Rights, that among these are Life, Liberty, and the pursuit of Happi-
ness.” This has been, no doubt, the most troublesome passage in the
Declaration. What can it mean that all men are created equal? The most
immediate meaning, within the time context, is that Americans are
equals of Englishmen. They had been contending for this since the dis-
pute between the two had oceurred. Americans had claimed that they
had the same right to tax themselves as Englishmen, the same right
to legislate, and eventually they claimed the same trading privileges.
It was the failure of the British government to accord them equal rights
which had provoked the dispute. The justification {or revolt now became
the fact that they had been deprived of their rights. This needs further
discussion in terms of what men were to make of the phrase later,
Before going into that, one other matter from the past needs to be con-
sidered.

The justification for revolt by the colonies was tied up with the
institution of monarchy. Whether or not they would have their griev-
ances redressed depended in considerable measure upon the will of the
king. Hereditary monarchy had long posed a problem in political theory,
at least for Western thinkers. Suppose the monarch were a tyrant? Sup-
pose he imposed his will, in an arbitrary and despotic fashion, over the
people? Tt had long been held, by some, that it was the right of the
people to kill a tyrant. However attractive the idea might have been
to some Americans, they never seriously considered it. And for very
good reason: it would not have settled the issues in contention. But
the fact that they were rled by a monarch gave the colonists a justifica-
tion for revolution that is denied to those who live under elective execu-
tives.

Returning to the matter of equality, it should be stated that the
phrase “all men are created equal” had and has a much broader potential
of application than to the simple proposition of the equality of Eng-
lishmen and Americans. Its meaning is fauirly clear in the context: all
men have an equal claim to certain natural rights, More, the case is
implicit for equality before the law, that is, that the law shall deal with
acts and not classes of people. Nor is there any reason to doubt that
Jefferson believed this principle applied to blacks as well as whites, and
that there should only be free men, not slaves.

Later in American history, some have rcad the Declaration of
Independence into an idealistic framework. Tt is from this angle that
some would see the Declaration as calling for continuing revolution and
as a dream for America that is yet to be realized. Such notions separate
the doctrines almost entirely from the context of ideas behind them as
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well as the temporal context in which they were written. Continual
revolution is a nonsensical notion; within this context, at least, it could
only mean a continual warfare over who is to govern. Jeflerson based
his argument on metaphysical propositions, not idealistic ones. The
equality upon which he bases his position is one that has always been,
not one that might someday be achieved. True, he declares that the
purpose of government is to secure men their rights. It is surely true,
also, that governments have most frequently not done this well. The
point may be too abstruse to be readily grasped, but Jeflerson was not
saying that an ideal government would establish this ideal equality; he
was saving that a government performing its appropriate function would
do so. Of course, the phrases do not touch upon equality within society
at all; they apply to equality before the law.

The theoretical justification of revolution contained in the first two
paragraphs tells us only that there can occur situations in which a people
may be justified in revolting against the authority over them. This is
the case, we are told, when the government has consistent]ly abandoned
ity role of protecting the people in their rights and become the persis-
tent violator of them. It is the burden of the body of the Declaration
to show that the British government had done this to America.

The case is summed up in the next to last sentence of the second
paragraph: “The history of the present King of Great Britain is a history
of repeated injuries and usurpations, all having in direct object the
establishment of an absolute Tyranny over these States.” Tt should be
noted here that all the acts are blamed upon the monarch. There was,
of course, a reason for doing this as a tactic. Loyalty to the king was
the tie that Americans had clung to the longest. 1t was the one which
now must be disavowed and broken if independence was to be achieved.
Some purport to see in this blaming of all the acts of the govermment
upon the king disingenuousness by Jefferson and those who concurred
in his formulations. The charge has little merit; the tactic is fully justified
in British constitutional theory. By that theory, the acts of ministers
are acts of the king. Even the acts of Parliament are acts of the Crown-
in-Parliament. Moreover, the king had neither disallowed nor disavowed
the acts in guestion, which he might have done. H there was disingenu-
ousness to be charged, it should be about the tact that they had delayed
so long in laying upon the king the blame for what was happening.
Colonists had, for a decade, blamed Parliament and ministers for what
was happening. But this, too, is understandable; it was a means of resist-
ing without revolt. Now the case could be stated bluntly, and the blame
could be placed where it justly rested, in the final analysis.

In any case, the British government was indicted for its acts by
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a listing of them in the Declaration, acts charged to George IT1. Fven
a fruncated version shows how weighty and damaging was the case
against him:

He has refused his Assent to Laws. . . .

He has forbidden his Governors to pass Laws. . . .

He has refused to pass other Laws for the accomodation
of large districts of people. . . .

He has called together legislative bodies at places unusual,
uncomfortable, and distant from the depository of their Public
Records. . . .

He has dissolved Representative Houses repeatedly. .

He has refused for a long time, after such dissolutions,
to cause others to be elected. . . .

He has endeavoured to prevent the population of these
States. . . .

He has obstructed the Administration of Justice. . . .

He has made Judges dependent on his Will alone. . . .

He has erected a multitude of New Offices, and sent
hither swarms of Oflicers to harrass our People, and eat out
their substance.

He has kept among us, in times of peace, Standing Armies
without the Consent of our Legislatures.

He has affected to render the Military independent of and
superior to the Civil Power.

He has combined with others to subject us to a jurisdiction
foreign to our constitution. . . .

For quartering large bodies of armed troops among us.

For protecting them . . . from Punishment. . . .

For cutting off our Trade with all parts of the world.

For imposing Taxes on us without our Consent.

For depriving us, in many cases, of the benefits of Trial
by Jury.

For transporting us beyond Seas to be tried for pretended
offences.

For abolishing the free System of English Laws in a
neighbouring Province, establishing therein an Arbitrary gov-
ernment, and enlarging its Boundaries. . . .

For taking away our Charters. . . .

For suspending our own Legislatures, and declaring them-
selves invested with Power to legislate for us in all cases what-
soever,
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He has abdicated Government here, by declaring us out
of his Protection and waging War against us.

He has plundered our seas, ravaged our Coasts, burnt our
towns, and destroyed the Lives of our people.

He is at this time transporting large Armies of foreign
Mercenaries to compleat the works of death, desolation, and
tyranny. . . .

He has constrained our fellow Citizens taken Captive on
the high Seas to bear Arms against their Country. . . .

He hag excited domestic insurrections amongst us. . . .

A case can be made, of course, that there is some hyperbole
amongst the charges listed. Some of the acts were done only against
selected colonies. One or two of them may have been mere potentiality.
Some of the charges are repeated in slightly different formulations. Yet
every one of them has substance behind it. The nature of the Declara-
tion was such that an act done against one of the colonies could properly
be considered as done against all of them. A jury charged with establish-
ing the facts alleged in the indictment almost certainly would have found
Britain guilty of all, or almost all, of the charges brought, after reviewing
the mass of evidence that conld have been assembled.

The Declaration of Independence was not suddenly sprung upon
Britain and the world, The Americans had not suffered abuse in silence,
only to lash out in a fit of anger without warning. As Jeflerson said:
“In every stage of these Oppressions We have Petitioned for Redress
in the most humble terms: Our repeated Petitions have been answered
only by repeated injury.” Not only had appeals been made to the king
but also to the British people, or, as the Declaration says, “to our British
brethren.” But “They too have been deaf to the voice of justice and
consanguinity.”

But one course lay open to the Americans, then, and they were
taking it. The final paragraph declares the independence of the states
from Great Britain. The phrases of the concluding paragraph are, if any-
thing, more felicitous than those of the opening paragraphs. The
rhetoric, once again, rises above anything remotely petty or trivial to
state the case for the ages. There is an appeal “to the Supreme Judge
of the world for the rectitude of our intentions,” and “in the Name,
and by Authority of the good People of these Colonies.” They “solemnly
publish and declare” that they are “Absolved from all Allegiance to the
British Crown,” and that they are “Free and Independent States.” “And
for the support of this Declaration, with a firm reliance on the Protection
of Divine Providence, we mutually pledge to each other our Lives, our
Fortunes and our sacred Honor.”
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The Declaration of Independence has been celebrated but not
because it containg a theoretical justification of revelution or because
it indicted George 111 for the wrongs done the colonies. Americans have
no more generally venerated revolution as a good than they have clung
to an enmity with the British people. The message of the Declaration
is that revolution is a thing to be avoided so far as can be done, and
entered upon only under dire necessity. The results of revolution are
too unpredictable to warrant its encouragement: the destruction it por-
tends too likely for the casual contemplation of it as a means to good
ends. Revoelution is negative and destructive. Far from being a thing
of great value, it is a devaluation of the political coin of the realm,

The Declaration of Independence has been celebrated for good and
sufficient reasons, reasons other than those connected with revolution.
It has been celebrated, of course, because it marks the beginning of
independence. It marks, too, the inception—the birth—of a nation,
though it probably had not been conceived at the time. It was surely
almost accidental that the very name by which this nation was to be
called—the United States of America—appeared in the Declaration. It
was only the statement of a hoped-for condition—"the united States of
America”—when it was written.

The Declaration contains, too, a principled statement of the great
purpose for which governments existi—to protect the people in the
enjoyment of their rights. The first two paragraphs of the Declaration
may be read and re-read—as they have been over the years—not as
a justification or call for revolution but as a reminder of the good and
proper ends of government to a people who have in their hands the
control of the government over them. It contains, too, in its main body
a list of abuses to which governments are prone. These United States
had a goodly beginning, in spite of the revolution which was made. The
good beginning was because of the great principles which were raised
up before the people in the Declaration of Independence.
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11

The War for Independence

It was one thing to declare independence; it was another to acquire
it. It was one thing to rebel against British rule; it was another to bring
off a successtul revolution. It was one thing to make war; it was another
to win it. It was one thing to deny the old authority; it was another
to establish a new rule. The pledge which closes the Declaration was
one to be taken seriously; those who signed it committed their “Lives,”
their “Fortunes,” and their “sacred Honor.” True, those who gathered
around to sign the document engaged in some bravado. John Hancock
scrawled his name large enough that the king could read it without his
spectacles. When reproached with the fact that there were enough
people by the same name in his state to assure him virtual anonymity,
Charles Carroll from Maryland added “of Carrollton” to his signature,
noting that there was only one man who would fit that description. But
the task that lay ahead required endurance and tenacity to match the
decisiveness just exercised.

The difficulties confronting the Patriots—for so those who favored
independence have been most commonly called—were numerous and
resistant to resolution. One such difficulty is frequently ignored by
revolutionists, though failure to deal effectively with it thwarts the pur-
poses for revolt; for the American colonists it was to see that the revolt
against England did not turn into a revolt against all authority. The usual
course of revolution is for a breakdown of authority to follow the
repudiation of the old authority. When this happens, there ensues an
olten brutal contest for power, accompanied by the disintegration of
society, bloodletting, and the development of well-nigh irreconcilable
divisions among the people. Power is usually consolidated once again
and order restored by an autocratic rule. The object for the original
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revolt, however noble, is commonly lost from sight as the vearning for
order supersedes the quest for the good society.

The deepest source of the disintegrative impact of revolution no
doubt lies in the human condition itself,. What man is there who would
not like a fresh start, who would not like to be free of his debts, who
would not like to be relieved of the tangle of duties and obligations
in which he finds himself, who would not relish the opportunity for
starting over. Revolution appears to offer such an inviting prospect. As
he made his way home from the First Continental Congress, john
Adams encountered a man fired by emotions such as these. The man
said: “Oh! Mr. Adams, what great things have you and your colleagues
done for us! We can never be grateful enough to you. There are no
courts of justice now in this province, and I hope there never will be
another.”®

John Adams understood that this was not a laudable opinion, and
there were many others who intended to prevent the dissolution that
would accompany the domination of events by men holding such opin-
ions. The Americans were generally successful in avoiding many of the
pitfalls of revolution. But, by the refusing to arouse the populace by
holding forth visions of beatitude that would follow from their efforts,
they also forfeited fanatical zeal in their followers. The American Patriots
had quite limited means for achieving their limited ends.

A more obvious difliculty at the time was posed by the Loyalists
-—those who remained loval to the king and to England. So long as
the colonies retained their connection with Britain, most Americans
joined in the opposition to British policies during the period of rising
discontent. They sometimes differed over tactics and as to the correct
theoretical position on the constitution. But once the decision for
independence was made, some goodly number of people retained their
loyalty to Britain. These threatened to turn the war into a domestic
civil war as well as a war against Britain.

How many Lovalists there were was in doubt at the time and has
remained so ever since. Those prosecuting the war in Britain wanted
to believe that Americans in general retained their loyalty, especially
that the sober and substantial inhabitants did. Hence, they were favor-
ably disposed to exaggerated accounts of their numbers. Such a view
made sense of the idea of subduing the “rebels,” for after such a con-
quest Britain still might rule America if a substantial portion of the
population was loyal. Moreover, British armies were continually being
encouraged to come to this or that province on the grounds that Loyal-
ists would turn out to support them in great number. The extent of
lovalism has been revived as an important historical question in the
twentieth century by those attempting to make a Marxist or class-

124



struggle interpretation of American origins. These historians have resur-
rected what was once the British view for reasons quite different than
those that would have interested King George 1L On this class-struggle
interpretation, men of wealth and position in America were usually
Loyalists, and the thrust for revolt came from the lower classes.

This interpretation is not substantiated by the facts. A modern his-
torian describes the social status of the Loyalists in this way: “Some
came from quasi-aristocratic families, like the Fenwicks of South
Carolina, and others were the humblest folk. They were rich, like
Joseph Galloway of Pennsylvania, and they were poor; they were large
landowners, and they were middling and small men of property; they
stood behind counters, and they possessed hands unwrinkled by trade
or toil. . . . Truth to tell, the Lovalists were of every station and every
occupation,” He goes on to point out that Anglican clergymen and
other officials dependent upon Britain for appointment or livelihood
were likely to remain loyal. He also notes that some men of conspicuous
wealth were among the Loyalists, a point that is offset by the fact that
there were prosperous men among the Patriots as well.

Textbook lore has it that the population was divided in this fashion:
one-third Patriots, one-third Loyalists, and one-third neutrals. About
the only thing to commend this estimate is that it is a formula easily
remembered by undergraduates for test purposes. Since no census was
ever taken to determine the number of Loyalists and Patriots, most evi-
dence of numbers is indirect. The most critical of such evidence
indicates that the Patriots generally preponderated over the Loyalists.
Loyalists were able to achieve military successes only in conjunction
with British armies. Thev could not even hold territory gained by the
British. Once the main army moved on, Patriot militia usually swarmed
over the Lovalists. The following estimate of Loyalist strength may be
very near the mark: “In New England they may have been scarcely
a tenth of the population; in the South a quarter or a third; but in the
Middle colonies including New York perhaps nearly a half.™

There were, then, Loyalists in considerable number in America
after the Declaration of Independence. They did not, however, succeed
in turning the conflict into a fullfledged civil war. They were a threat
to internal security; they offered encouragement to Britain to continue
the war; they hampered the mustering of the resources of the states;
and they attempted to undermine the war effort. It is not surprising,
then, that the Patriots dealt with them ferociously when they encoun-
tered them in battle or that they were subject to persecution when they
were discovered.

The leaders of the revolt had difficulty enough without civil war.
They had to lead by way of makeshift governments during most of the
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war, The colonial governments were no more, once independence was
declared. Indeed, they had already been replaced with provincial con-
gresses or legislatures belore that event in most states. They subsisted
for some time without formal constitations, and their exercise of author-
ity smacked of extra-legality, to put the best face on it. Though the
states were faced with the crisis of prosecuting a war, they were under
the necessity of moving carefully in order to carry as many people with
them as possible. The states were hardly united, and their war effort
was plagued by the fact that each state tended to go its own way. The
only union government which existed from 1775 into 1781 was that pro-
vided by the Second Continental Congress. It had no constitution, nor
any authority except that which derived from the states. It was not a
government in the usual sense of the word, though it attempted to per-
form the diplomatic and military functions of one.

The most perplexing difficulties, however, were military and finan-
cial. To confront the most powerful navy in the world, the states had
only a few ships that could be called warships; most of the damage they
were able to do against the British was done by privateers which
depended upon speed rather than armor. The armies should be called
occasional rather than regular or standing. True, Congress authorized
a Continental Army, made requisitions on the states for men and
supplies, appointed generals, and undertook the direction of campaigns.
There was a Continental Army from the time of its formation until the
end of the war; but at times—usually in winter—it dwindled to the point
that it more nearly resembled a party than an army. When some region
was threatened, the army could be fleshed out with numerous incre-
ments of militia. The British did not usually conduct winter campaigns,
so that an occasional army was nearly enough—for defensive purposes.

The Continental forces, during most of the war, however, were not
sufficient to go on the offensive. The army frequently lacked most of
the things which make an army: discipline, effective officers for smaller
units, uniforms, blankets, tents, firewood, food, adequate shot and pow-
der, sufficient muskets or rifles and bayonets, and continuity. The initial
enlistments were for one year only: only long enough, as Washington
observed, for them to absorh some training and come under discipline
before their officers had to begin to treat them with great deference
in the hope that they would re-enlist. The militia were undependable
and unpredictable in combat in the open field; they were of greatest
use when they outnumbered the enemy.

Financing was so ineptly managed and the consequences were so
important both to the conduct of the war and the founding of the Repub-
lic that it will receive treatment in a separate chapter.

It is appropriate to focus atfention on the difficulties confronting
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the Americans in the War for Independence. 1t enables us to see high-
lighted the sacrifices, bravery, and tenacity of those who did persevere
to victory. But it is appropriate also to note that the Patriots had advan-
tages as well as difficulties. Americans were fighting, usually, on their
own soil. They had the potentiality of supplying many of their wants
at home. They did not have to conquer Britain, only to drive her forces
from the states. They had much greater prospects of gaining friends
among European nations than did Britain, for Britain's successes in the
Seven Year's War had been at the expense of other major powers. The
American Patriots had a cause, too, which much outranked that of their
enemy. They were fighting for liberty and independence; the best that
the British could do was appeal to monarchy, empire, and tradition,
and their case for tradition was flawed by the innovations which had
provoked colonial resistance.

Even the method of assembling and maintaining armies was more
appropriate than is often appreciated. It is true, of course, that the army
should have been better fed, clothed, shod, munitioned, and housed.
A strong case can be made, too, that if Patriot commanders had had
larger numbers of seasoned and disciplined troops they might well have
won decisive victories long before they did. But it is quite possible that
an army composed of men with long-term enlistments in resplendent
uniforms, who were extensions of the wills of their officers and who
had garnered a series of brilliant victories, would have endangered
American liberty, Many thoughtful Americans feared just the sort of
army wanted by any man confronted with the military tasks before him.
Congress was loathe to encourage long enlistments. They feared a stand-
ing army, as might be expected of men of British descent. Americans
were conscious not only of British history but of Roman history, and
of the threat posed by successful generals. America did avoid the shoal
of military dictatorship following the revolution, and a plausible reason
why is that there was no army with which anyone inclined to such
exploits could be confident of accomplishing them.

The Americans had another advantage, too; they had George
Washington as commander-in-chief. Whether he was a great tactician
or not is a question that can be left to military historians. But there
should be no doubt that he had that peculiar combination of qgualities
of a man to whom others turn in difficult situations. He was dignified,
tenacious, farsighted, disciplined, correct, and a gentleman. His per-
sonal bravery was of the sort that is called fearless among soldiers and
sometimes foolhardy for a general. More than once he rallied his troops
by exposing himself to enemy bullets. A lesser man than he would have
committed and lost several armies, if he could have assembled that
many. Washington was sorely tempted to risk his army to rescue and
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redeem his reputation. Yet he resisted this temptation time and again,
believing that it was mare important to keep an army in the field than
hazard the American cause on the chance of gaining personal glory. He
said after being driven from Long Island: “We should on all occasions
avoid a general action, or put anything to the risk, unless compelled
by a necessity into which we ought never to be drawn.”® He persevered,
persevered when beset by critics in Congress and the states, by the
shortages and inadequacies of his army, by superior armies, by a war
of attrition in the later years, and by mutiny of some of his forces. He
had not enly to direct his armies against enemy forces that frequently
outnumbered his, were better equipped, better disciplined, and better
supported but also to keep up a continual correspondence with Congress
and with state officials to gain support and to get men and supplies.
Small wonder that he often longed to return to Mt, Vernon and pursue
his own affairs. Yet he persevered for more than eight years, from 1775
to 1783,

There were, of course, other generals and officers whose leadership
and ahility contributed to the American canse. Among them would be
listed: Benedict Arnold {until his betrayal), Henry Knox, Anthony
Wayne, Nathanael Greene, and Daniel Morgan. The Continental Army
benefited much, too, from foreign volanteers, notably, Lafavette, de
Kalb, and von Steuben. And there were private soldiers, whose names
do not adorn the pages of books, but who endured antold misery to
remain with the Continental Army and provide the troops without which
generals are of no account,

On paper, the British were so far superior to the Americans that
no contest might have been expected. They had the most powerfil navy
in the world. They had an established government, the recognition of
foreign powers, centralized taxation, established credit, 2 much larger
population on which to draw, much greater productive capacity, and
an existing and disciplined army, though it was small. They hired
thousands of Germans to supplement their own forces. Moreover,
Lovalists in America might support them.

But the task of the British was much more complex and difficult
than that of the Americans. Armies had to be transported across 3,000
miles of ocean in unpredictable sailing ships. Not only that, but the
army and navy had generally to be supplied from home, and this trans-
port was frequently exposed to Patriot privateers along the thousands
of miles of coast line of the American continent. Once their armies left
the shelter of the supporting navies and moved inland, they were among
a generally hostile population which rallied against them, as Generals
Burgoyne and Commwallis were to learn to their sorrow. They were
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always short of transport for infand maneuvers, and George Washington
saw to it that very little fell into their hands. If America was divided
at home, so were the British, though it did not tell much for the first
couple of vears.

British strategy was threefold: to isolate the continent from the rest
of the world by blockade, to divide and conquer America, and to destroy
Washington’s army. The policy of divide and conquer had many facets:
rally the Loyalists to the cause, separate the regions from one another,
capture the major seaports, and so on. Patriot strategy was, above all,
to keep an army in the field, and, hopefully, to drive the British from
the continent, The British aimed to keep down the atrocities so as not
to turn more of the American population against them; in this they were
frequently thwarted by armies which plundered and raped wherever
they went. Washington’s armies were under strict orders not to plunder,
but they did engage in confiscations to gain stores and supplies.

Hostilities broke out in Massachusetts, of course, in April of 1775,
more than a year before the declaring of independence. For the remain-
der of the vear and into the next, the bulk of the British forces were
concentrated at Boston and environs. This force was under siege and
cut off on land by Patriots.

The first major battle of the war took place June 17, 1775. It has
gone down in history as the Battle of Bunker Hill, though, in fact, it
was a battle over Breed's Hill. The Americans, some 1,200 strong, built
a redoubt on Breed’s Hill, which the British attacked with 2,200 men
against a slightly reinforced American force. The British took the hill,
but at a cost of 1,000 casualties, two and a half times the losses by the
Patriots. General Gage observed that he could ill afford another victory
like that. Shortly afterward, Washington assumed command of the Pat-
riot forces, and a stalemate ensued for the next several months,

The scene of action shifted elsewhere. For some time, Benedict
Arnold, and others, had been promoting the idea of an expedition into
Canada. It was hoped that such an undertaking would bring the Cana-
dians in on the side of the states, would remove a haven from British
forces who could from that vantage point launch an attack against the
states, and would show to the British the determination of America.
The plan was the more attractive because Canada was lightly defended.
Congress was reluctant to anthorize the expedition because there was
still hope of reconciliation. Even so, permission was given for it finally.

Two armies were launched into Canada in late 1775. The main army
which set out by way of Lake Champlain was initially under the com-
mand of General Philip Schuyler, but he fell ill and was replaced by
the much more energetic Richard Montgomery. This army met with
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a series of successes by taking Forts Chambly and 5t. John's, followed
by Montreal. The way to Quebec, the historic key to dominance of
Canada, now lay open.

Meanwhile, the second army under the command of Benedict
Arnold was making its way toward Quebec by a more easterly route.
Arnold set out up the Kennebee river through Maine along a route the
difficulties of which were only hazily grasped at the start. Arnold and
his men braved rapids, unsuspected waterfalls, long overland portages,
and some of the most miserable weather ever recorded to reach their
destination. “So great were the hardships that officers of the two rear
divisions turned back with 350 men. But the rest plunged on through
a forbidding wilderness, overcoming almost incredible obstacles. Some
of them became lost; some died; all who could, struggled forward, .
.. After a month of desperate effort, 600 scarecrows of men straggled
into a camp on the headwaters of the Chaudiére.™ This was in early
November; they reached Quebec a few days later,

On December 2, 1775, Montgomery's army joined forces with
Arnold outside Quebec. Although they now had superiority in numbers
over the British, they were unable to take advantage of it because Sir
Guy Carleton chose to defend the ity from behind its walls rather than
come out into the open. An assault upon the city on December 31 failed.
General Montgomery was able to get a small force within the walls,
but he was killed, and Arnold’s men who were supposed to make a
rendezvous with Montgomery’s were turned back after Armold, who was
wounded, relinquished the command. For several months, Americans
continved to lay Quebec under siege, but to no avail. Superior British
forces eventually arrived; though American reinforcements were also
sent to Canada, they were driven out in 1776.

Early in the vear of 1776, Washington succeeded in placing cannon
on Dorchester Heights overlooking the British positions around Boston.
Sir William Howe, now in command of the British army, judged his
position to be too exposed, and in March the British abandoned Boston.
Howe withdrew by sea to Halifax to await reinforcements. Meanwhile,
Washington moved his army to New York in the expectation of a British
attack there. It came in August. Howe drove Washington's army from
Long Island, from Manhattan, and then from White Plajns. It then
became a near rout as the British under the field command of Cornwallis
followed Washington in a retreat through New Jersey. Washington man-
aged to halt the British advance at the Pelaware River in carly
December, He had gathered all the boats in the vicinity to transport
his army across the river; once he had the hoats on the other side, he
kept them there.

In any case, Howe did not follow up his advantage. He went into
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winter quarters in New York City, leaving much of his army spread
out over New Jersey. For the Continentals, it had been a year of defeats
and withdrawals. On the heels of the Canadian losses had come the
ousting of Washington’s army from New York. The British were now
within a few miles from the capitol at Philadelphia. Washington had
only the remnant of an army to oppose the military and naval might
of Britain.

Howe could retire to the comforts of New York; he had victories
enough to sustain him through the winter. No such pleasant option was
open to Washington who was faced with the imminent dissolution of
his army and, the way things were going, no prospects of another one.
If the British would not attack, he must. Under the cover of darkness
on Christmas night he crossed the Delaware with his army to attack
the Hessian army at Trenton at daybreak. The Germans surrendered
shortly after the attack began. A few days later, Washington engineered
another victory at Princeton. From his base at Morristown, Washington
continued to drive the British from their positions. The extent and
impact of the continuation of this campaign is spelled out by Samuel
Eliot Morison: “In a campaign lasting only three weeks, at a time of
year when gentlemen were not supposed to fight, the military genius
of America’s greatest gentleman, and the fortitude of some five thousand
of his men, had undone everything Howe accomplished, recovered the
Jersies, and saved the American cause.””

In 1777, the British launched their great offensive aimed at dividing
America and destroying the Patriot ability to resist. At the beginning
of the year, the massive force of British arms was centered in New York
City. Another large army was in Canada. It was placed under the tactical
command of General John Burgoyne. General Howe conceived initially
of the grand strategy of attacking north from New York to make a junc-
tion with an attacking force from Canada. Such a victory along the line
of Lake Champlain, Lake George, and the Hudson could have cut off
New England from the rest of the states. However, Howe changed his
mind, decided to attack Philadelphia instead, and put to sea with that
destination in mind. He did leave behind an army, of sorts, under Sir
Henry Clinton, but it was insufficient to perform both its tasks of occu-
pation and conducting a major offensive campaign.

For a good portion of the summer, Howe’s destination was a mys-
tery to Washington. The fleet was delayed first by an extended calm
and then by contrary winds. Upon hearing that the fleet had been
sighted to the south, Washington took the main body of his army to
the vicinity of Philadelphia, leaving Burgoyne to the mercy of the New
England militia, as he said. Washington tried to block Howe's advance
with a smaller army at Brandywine Creek in early September, but was
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defeated and driven off. Howe moved on to the occupation of
Philadelphia, which Congress had lately abandoned in haste. Washing-
ton’s attack early in October on the main British force at Germantown
failed to dislodge it. He withdrew his army to Valley Forge after this
deleat.

Burgoyne had about 8,000 men at his disposal, including Loyalists
and Indians. A detachment under Baron St. Leger was dispatched
through the Mohawk valley from Oswego toward Albany. This detach-
ment was dispersed by troops under Benedict Arnold. Burgoyne pro-
ceeded southward at a leisurely pace, one not entirely of his own choos-
ing, since his path was frequently blocked by trees newly felled by Pa-
triots. Meanwhile, militia began to assemble around a core of Continen-
tals whose task was to stop Burgoyne. Eventually, so many militia had
gathered to augment the Continentals under the command of General
Horatio Gates that Burgoyne was outnumbered two to one. His supply
route was cut by Patriots, Burgoyne’s hope of being relieved from New
York City did not materialize; Clinton made only a foray up the river,
stopping well short of Albany. Burgoyne was cut off, surrounded; he
surrendered his army intact at Saratoga on October 17, 1777, Gates was
credited with the victory, but men such as John Stark and Benedict
Arnold led the aggressive actions which hottled up Burgovne.

Saratoga was the first great American victory. Trenton and Prince-
ton had been important battles for keeping up morale, but they had
been won at the expense of contingents of British forces. Burgoyne sur-
rendered one of the major armies in America at Saratoga. There had
been much sympathy among Frenchmen for the American cause from
the beginning. America had sent emissaries even before declaring
independence. By 1777, Congress had sent to France the best known
American at the time and America’s premier diplomat, Benjamin Frank-
lin. An alliance was drawn up between France and the states in Feb-
ruary [778, and shortly thereafter France was drawn into the war.

Not only did Saratoga bring France to the side of the American
Patriots, but it showed to any of the British willing to learn the immen-
sity of the task that lay before them. Contemporaries thought General
Howe was much too cautious, even lazy and indifferent, if not a secret
sympathizer with the Patriots. Historians of a later date have belabored
him for unimaginative tactics. Yet Howe was the only commanding
general who ever put Washington’s army to rout and administered suc-
cessive defeats. But to those wha would see, Burgoyne's defeat showed
what could well happen to any British general who committed his forces
beyond naval support. Far {rom finding numerous Loyalists in the hin-
terland, Burgoyne found the countryside swarming with militia waiting
to demonstrate the marksmanship of the backwoods. Nor would the con-
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tinent succumb to the capture of this or that eastern port city, even
if one was the capital. America had no central city; it was a land of
farmers mainly who knew not the dependence, common in Europe, on
a single city. There was no Rome to fall in America.

It is reasonable to conjecture that the American Patriots should
have won the war in 1778. They now had an ally who could challenge
the British fleet and overmatch the British army. The Americans had
shown that they could defeat a British army. Britain was not in dire
straits, but even the government was no longer so determined to win.
Lord North got a bill through Parliament in February 1778 aimed at
reconciliation with America. A peace commission was dispatched a little
later which was authorized to offer Americans just about everything they
had asked for short of independence. A command crisis developed in
the British forces in 1778. Burgoyne returned home on parole and in
disgrace, The Howe brothers resigned command of the army and navy
in America. General Howe may have been cautious, but Henry Clinton,
who replaced him, was inept. Surely, all it would have taken to drive
the British from America would have been a decisive mustering of
American strength.

This was not to be the case, however. Perhaps a better omen than
Saratoga for the immediate future was Valley Forge. The war was to
drag on for the better part of five more years, and the condition of the
Continental army at Valley Forge in the winter of 1777-1778 tells us
why, at least in part. One of Washington’s biographers has described
conditions this way:

Thus, at the beginning of 1778, the Army was witnessing
one of the strangest of races, a contest between the axes of
the men building hats and the harsh wear-and-tear on the
remaining garments of those who still had sufficient clothing
to permit outdoor duty. . . . Although hospital huts were built
early and in what was believed to be sufficient number, they
soon were overcrowded with miserable men who died fast or,
if they survived, received little attention. In spite of all cxer-
tion, it was the middle of January when the last of the troops
were under roof. Even then they did not always have straw
to take the chill from the earthen floor of their huts, Thousands
had no bed covering.

Food, of course, was the absolute essential—and food,
more than even clothing or blankets or straw, was lacking at
Valley Forge. . . . “Fire cakes” frequently were all the half-

naked men had to eat in their overcrowded, smoky huts. Early
in the New Year most of the regiments had to be told the Com-
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missary could issue no provisions because it had none, none
whatsoever. . . .

These were desperate hours. Washington continued to
watch and to warn. “A prospect now opens,” he said February
17, “of absolute want such as will make it impossible to keep
the Army much longer from dissolution. . , |78

Indeed, the army did seem to be on the verge of dissolution. “In
December 1777, for example, over two thousand men went home. Hun-
dreds of officers tendered their resignations; on one day alone, fifty
threw up their commissions.”® Nor are these resignations and desertions
to be wondered at when the hardships of the army are contrasted with
the relatively good life of civilians. It is generally believed that about
the only people in America suffering privation were in the army. One
historian says, “Civilians declined to forgo their pleasures merely
because the army was in want; at a ball at Lancaster, Pennsylvania, in
January 1778, over one hundred ladies and gentlemen gathered in all
their finery to enjoy a ‘cold collation with wine, punch, sweet cakes

., music, dancing, singing . . . ." which lasted until four o'clock
in the morning.” 1% These revels were taking place only a short distance
from Valley Forge.

The incongruities here account for the American impotence. The
reason for their existence needs now to be explained.
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The Scourge of Inflation

A theft of greater magnitude and still more ruinous, is the
making of paper money; it is greater because in this money
there is absolutely no real value; it is more ruinous, because,
by its gradual depreciation during all the time of its existence,
it produces the effect which would be produced by an infinity
of successive deteriorations of the coins. All these iniguities are
founded on the false idea that money is but a sign.

—Count Destutt de Tracy

Men at ease and in comfortable circumstances must find it difficult to
comprehend the sufferings of the Patriot armies during the War for
Independence. These armies had to suffer, in addition to those tribula-
tions incident to war, from lack of clothing, blankets, sufficient food,
drink, transport, and many other of the necessities of life. Yet it is the
judgment of the generality of historians that most of this deprivation
was unnecessary and unwarranted. There was food aplenty in the states,
and there was at least the potentiality of enough clothing. It may be
added that there were enough men of the right age to have constituted
overwhelming forces against those the British actually sent to America,
and there was a potentiality for manufacturing adequate munitions for
the war. (For example: “In 1775 the Union produced 30,000 tons of
crude ron—ane seventh of the world’s total output.”™}! It is quite prob-
able that the war could have been brought to a successful conclusion
long before it was had these resources been devoted to the effort in
sufficient amounts. They were not.

The main reason why men and materials were not brought to focus
adequately on the war effort was the method used to finance the war.
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The successful prosecution of a war—any war—requires that a sufficient

amount of energy and resources be diverted from other uses in order
to accomplish the end of winning the war. To acquire the necessary
goods and services, government enters the market. {This is not to deny
that a government may acquire services, and sometimes goods, voluntar-
ily from those who are actuated by principle or other motives. To the
extent that this is the case, neither force nor the market may have come
into play in the acquisition. But neither the War for Independence, nor
any other known to this writer, were fought primarily with such
resources.) Government may enter the marketplace in such a way as
to take advantage of the services offered in a market, or it may intervene
in the market in such ways as to make that instrument virtually vseless
for its purposes. The markel is a place where voluntary exchanges are
made, where goods and services are sold to the highest bidder. When
government enters the marketplace it becomes a bidder among bidders
for the supply of goods and services available. What the government
acquires there, others are denied, or vice versa.

Belore government can become a bidder in the market it must
acquire goods and services, or their equivalent, for making exchanges.
This necessity poses what is the most enduring problem of government;
the government, as government, is not a producer of goods nor provider
of services, and has none of these to offer in exchange. Before it can
nperate in the market, then, government must acquire these, or their
equivalent, from those who own or produce them. In effect, government
must take goods and services from those who provide and produce
them. For this to be done equitably and justly, experience indicates
that this appropriation should be spread over and apportioned among
the producing citizenry.

Money has aflorded a means for apportioning taxes and a way for
government to enter the marketplace for trading without interfering
destructively with the function of the market. Tn short, money can
enable a government to use the marketplace as a major source of goods
and services which it needs, particularly in war. For this to happen,
however, government must respect the nature and character of money.
Money is a medium of exchange, i.e., it is that through which are made
exchanges of goods for goods, services for services, or any other combi-
nations of these. What a given unit of money will command in goods
and services in the marketplace is a ratio between the quantity of money
and guantity of goods and services, as modified by the strength of the
desires of all who have any of these in their possession or wish to acquire
them. To put the matter concretely, if a bushel of wheat brings one
dollar this means that the quantity of money is such, the guantity of
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wheat is such, the desire for wheat is such, and the desire for money
is such, that one dollar is the price that will effect an exchange. If the
quantity of money is increased, and all else remains the same, the price
of wheat may be expected to rise in proportion to the increase of money.
A money tax enables the government to reduce the supply of money
available to private bidders, and thus to become an effective hidder for
its needs in the market.

It is theoretically clear, then, what the consequences would be if
the government attempted to get its needs by simply increasing the
meney supply. It would reduce the quantity of goods and services a
given unit of money would command. But why could the government
not do this as a means of taxation, thus avoiding the onerous necessity
of a direct appropriation of money? Of course, it could do this. Thomas
Paine declared that this is just what the Congress did during the War
for Independence. Tt would have cost ten or twelve million pounds ster-
ling, he estimated, to have financed the war by ordinary taxation; “and
as while this money was issuing, and likewise depreciating down to
nothing, there were none, or few valuable taxes paid; consequently the
event to the public was the same, whether they sunk ten or twelve
millions of expended money, by depreciation, or paid ten or twelve mil-
lions by taxation; . . . And therefore . . . [the] debt, has now no exist-
ence; it having been paid by everybody consenting, to reduce as his
own expense, from the value of the bills continually passing among
themselves, a sum, equal to nearly what the expense of the war was
for five years.”2 Thomas Paine was, as usual, an adept pleader of special
causes, but he was no scholar, and certainly not an economic historian.
His statement that everybody consented is simply not true, and he
ignores both the ruinous train of consequences following upon the infla-
tion and the quéstion of whether or not it was effective in its object
of providing for the armed forces.

It is not necessary, however, to explore the theoretical impact of
the inflation further; it unfolds in the story of the financing of the war,
The Congress and the states did attempt to finance the war eflort
primarily by the issuance of paper money. Congress issued what is
known as Continental currency. The notes did not bear interest, as such
currency sometimes did, but they were supposed to be redeemed by
the states at a later date. Just how much was issued from the first issue
in 1775 until an entirely new currency was issued in 1780 is in doubt.
The estimates range from $191,552.380°% to $242.100,176%. It is com-
monly believed today to have been over $200 millionS. Even if an exact
figure could be agreed upon, however, we would still not know how
much of the currency was in circulation, for it was extensively counter-
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feited. There were domestic counterfeiters; and the British government,
as a matter of policy, attempted to destroy the currency by introducing
counterfeit money.®

All accounts agree, however, that Congress issued more and more
of the currency over the years through 1779. A recent estimate of the
sums issued goes as follows:?

1775 $ 6,000,000
1776 19,000,000
1777 13,000,000
1778 63,500,300
1779 90,052,350

This process of issuing more and more set in early. The initial issue
was to have been for $2 million, but before it had been accomplished
Congress authorized another $1 million.® Before the end of the year
$3 million more was issued.® This despite the fact that Congress had
intended only one issue at the beginning. And, there were those who
attempied to prevent the escalation. Benjamin Franklin said: “After the
first emission | proposed that we should stop, strike no more, but bor-
row on interest those we had issued. This was not then approved of,
and more bills were issued.”?

The process of issuing more and more of the currency and raising
the amounts of single issues is easily explained. Once the money had
been issued, it fell into private hands in return for goods and services.
The goverament no longer had access to the currency. Congress then
made further issues in order to have money to spend. The more it
issued, the less the money was worth; larger and larger issues were
made in the attempt to get the results that could be obtained by smaller
for these reasons, and

issues earlier. Reliance on paper money has
more complex ones where there are combinations of taxation and fiat
money financing—a pyramiding effect.

Why did the government not recover the money in some way? In
general, this could have been done either by taxation or by borrowing,
or some combination of these methods. The government did not retrieve
the money for about the same reason it was issued in the first place,
namely, to avoid taxes and because the credit of the Congress was not
good. Before examining into the guestion of taxation and borrowing,
however, one justification offered for issuing paper money needs to be
explored.

Curtis Nettels, a present-day historian, describes the justification
for a Continental currency this way: “The Union as a whole suffered
from an acute shortage of hard money; all the coin in circulation in 1775
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would not have paid a year's expenses of the Continental Army.” Some
men at the time of the revolution held that a certain indeterminate
amount of money is necessary to facilitate commerce. They thought that
money could be issued up to the point of meeting the need without
depreciating, but that once the point of sufficiency had been passed,
the currency would begin to decline in value. It may not be an adequate
reply to Professor Nettels to say that Congress could have issued $10
trillion in paper money and it would not have been enough to pay “a
year's expenses of the Continental Army,” but the statement is correct.
The only way I can make sense of the earlier idea is to suppose they
believed that price is something inhering in the item offered for sale
rather than being determined by supply and demand. Some clarity may
be brought to the subject by distinguishing between money and cur-
rency. Money may be anything which serves as a medium through
which some transactions are made. Currency is that which serves gener-
ally in an area to effect transactions. All currency is money, but not
all money is currency. Money becomes currency in one of two ways:
cither because it is wanted by traders and is in sufficient supply to eflect
transactions, or because it has been made legal tender by some govern-
ment, The only purpose for making a money legal tender is to force
it into currency when it would not be the currency on its own merits.
The very fact that Congress relied upon tender laws and used even
harsher measures to give their bills currency should dispose of the argu-
ment that they were issued because of a shortage of hard money.

The real reason for the Continental currency issues, then, was that
Congress and the states were attempting to finance the war without
levying taxes directly. They are entitled to some sympathy for the dif-
ficult situation in which they were trying to function, but no amount
of sympathy alters the consequences of actions. Congress had no author-
ity to levy taxes. With equal validity, it can be said that Congress had
no authority to issue money. The truth of the matter is that Congress
had as little and as much power as it could manage to exercise during
the period under consideration. It had no constitution, hence, no con-
stitutional lmits on what it could do. Its members, however, were
delegates from the states. It may well be that had Congress attempted
to levy taxes it would have been repudiated by the states or by the
people. At any rate, Congress did not even attempt to levy taxes. It
was pot that the members could see no need for taxes. Congress
declared, on many occasions, that the states should levy taxes. Elaborate
schedules were devised for apportioning the costs of the war among the
states. Solemn proclamations were issued urging the states to tax. For
example, in 1777 Congress admonished the states to "raise by taxation
in the course of the ensuing vear, and remit to the treasury such sums
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of money as they think will be most proper in the present situation
of the inhabitants, . , 72!

All this was of little avail. The states were not much more inclined
to levy taxes to pay for the war than Congress was. One historian sums
the matter up in this way: “Before 1780, most of the states shrank from
collecting taxes for any purpose. Massachusetts did not vote any levy
in 1776, and in 1778 resorted to a lottery to raise $2,000,000. Virginia
waited until 1781 hefore making a serious attempt to obtain revenue
from taxes. The performances of the other states were not much bet-
ter.”12 There are several reasons for this state of affairs. For one, the
hold of the state governments over the citizenry was sometimes precari-
ous, particularly in states where Loyalists were numerous. Extensive
taxation might have jeopardized the tenuous attachment which many
had for their state governments. For another, the objection to taxation
without representation by the British must have turned into a more
general objection to taxation. This appears from the difficulty of collect-
ing the taxes that were levied, “In Pennsylvania, for example, from 1778
to 1781, less than half the taxes assessed were collected; it was not
uncommon for citizens to slam the door in the tax-collector’s face—and
get away with it.”1? But, above all, legislators were currying favor with
their constituents by avoiding taxation. Sumner said that the “governors
of the States could not urge taxation and zeal upon the legislatures with-
out a painful and unpopular contest. The members of a legislature who
laid taxes must expect to return to their constituents to face grumbling
and popular dissatisfaction.”14

Instead of taxing to retire the Continental currency, the states
issued large amounts of paper money themselves, “The emission of all
the states exceeded $200,000,000. Virginia led the way, followed by
North Carolina; then came South Carolina. Georgia, Delaware, and
New Jersey exercised the most restraint.”®5

A minor stream that added to this flood of paper currency issued
by Congress and the states was provided by domestic loans. Loan office
certificates and certificates of indebtedness were issued to the extent
of $20 million.’® The loan office certificates circulated generally, one
writer notes, “effecting essentially the same conseqguences as would have
attended the issue of an equal quantity of paper money.”??

Successive interventions were made in the market, interventions
which followed logically from the use of fat money to finance the war.
The first of these interventions was to make the paper fegal tender so
that it would circulate as money. The specific actions to do this were
by the states. For example, the Council of Safety of Pennsylvania
declared in 1776 that anyone who refused to accept the Continental cur-
rency would forfeit whatever he refused to sell and be subject to a pen-
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alty besides—all this for a first offense—, and be banished from the
state for a second offense.’® In the same year, Rhode Island made both
state and Continental notes legal tender. In addition to providing
penalties for not accepting this paper, that state prohibited the buying
of specie with paper or differentiating in prices of goods when offered
gold or silver instead of paper.??

Sometimes even more drastic measures were authorized to make
people take the paper money. When he was in command of forces at
FPhiladelphia, General Putnam made this announcement: “In future,
should any of the inhabitants be so lost to public virtue and the welfare
of their country, as to presume to refuse the currency of the American
states in payment for any commodities they may have for sale, the goods
shall be forfeited, and the person or persons so refusing, committed
to close confinement.”® In a similar fashion, George Washington was
authorized to take goods from those who refused the Continental cur-
rency and to arrest and confine them. 2!

With such Draconian measures to support it, the Continental paper
money did circulate. But the more of it that was issued, the more it
depreciated. The most noticeable effect of this to the public was a
general rise in prices. (Prices of particular goods and services rise and
fall as demand and supply fluctuate even if the amount of money in
cireulation remains stable. And, given blockades and the kinds of
demands incident to war, some prices would have risen inevitably dur-
ing these years. However, the price increases were not only general
but some of them are rises in Continental currency in relation to what
they could be bought for in specie, which indicates that it was the cur-
rency which occasioned some of the inereases.) Some of the state gov-
ernments intervened in the market further by attempting to fix prices,
As frequently happens, the legislators sought to control the effect—the
rise in prices—rather than the cause—the increase in the money supply.
Congress recommended that regional conventions be held to set prices
{for particular areas. The New England and Middle states held such con-
ventions, but the Southern states south of Maryland steered clear of
price controls. After a convention had agreed upon the general features
of prices, it was up to the individual states to enforce the tarifls. The
{ollowing is a description of penalties adopted by Rhode Island in 1777:

The penalty of demanding more than the tariff price was
set at the value of the article,—half to the State, and half to
the informer. Any one who refused for his commedities the
tariff price, and afterward sold them for any other goods, was
to forfeit the value thereof, half to the State, and half to the
informer. I complaint was made that articles necessary for the
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army or navy were withheld by monopolizers, the State officers
and Judges or any two Justices of the Peace might issue a war-
rant to impress and seize the same, breaking open buildings.
The goods were to be appraised by two indifferent men at
prices not to exceed those of the tariff. Anvbody who con-
tracted to receive for labour or goods more than the tarifl rates
was to be counted an enemy of the country, and fined twenty
shillings for every article sold of the price of twenty shillings
or under, and a sum equal to the value of the article, if it
was worth more than that, 22

The price controls, where they were at all effective, resulted in
shortages. John Eliot wrote from Boston in June of 1777 “We are all
starving here, since this plaguy addition to the regulating bill. People
will not bring in provision, and we cannot procure the common neces-
saries of lite. What we shall do I know not.”2® What they did, of course,
is what people ever do: evade the regulations, barter, blackmarket, pro-
duce a money that will purchase goods, and find a variety of means
to perpetuate the market, however inadequate they are compared to
the opportunities in a free market.

By 1778, the armed forces were finding it increasingly difficult to
acquire goods with paper money. “Though paper money was taken, with
more or less reluctance, in return for most things, some services were
rendered only upon promises of receiving specie.”?* George Washington
wrote in 1779 that “a wagon load of money will scarcely purchase a
wagon load of provisions.”?% The country was in the grip of a runaway
inflation. Every man of inteiligence knew that the root cause was the
increase of the money supply (much as this is known in our day), yet
there was not the will to deal effectively with it.

To get supplies and transport, the army had to resort to its equival-
ent of barter, i.e., impressment and requisition from the surrounding
populace. There had been some impressment, particularly of transport,
from the beginning of the war; but by the time of the Yorktown cam-
paign in 781 this method seems to have heen relied apon almost
exclusively. 26 There was more and more of this done before 1781, how-
ever. By the latter part of 1779, supplies in general were being
requisitioned. On December 11, 1779, Congress “voted requisitions on
the States for specific supplies of flour and Indian corn. December 14,
they established a system of requisitions and contributions of this kind,
Maryland alone voting no. February 25, 1780, an elaborate apportion-
ment of requisitions for such supphlies was made. . . . Each State was
called upon for the staples which it produced.”?7

The most drastic impact of inflation is that it tends to disintegrate
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and divide society, to turn employee against employer, the governed
against the governors, the creditor against the debtor, the producer
against the consumer, the populace against speculators, and so forth.
Inflation tends to reverse the rules of economic behavior: where once
it was prudent to save money, it becomes expedient to spend it; where
once it was good business to supply consumers with durable goods, it
hecomes profitable to delay the sale; where once creditors were those
who were better off, it now becomes good business to borrow money
and repay it with a currency that is less valuable than when the loan
was made. The solid citizen who is cautious and prudent can do well
over the years by hard work, careful investments, and saving, when
the money supply is stable. His prosperity may well be described as
virtue rewarded. Inflation sets the stage for wealth to be gained in a
different fashion: by borrowing, by holding on to goods for the inevitable
higher prices, and by attending closely to the swift changes in the value
of the money. Such means of gaining riches are widely resented, par-
ticularly during a war.

Men contemporary with events frequently described the conse-
quences of the inflation as well as could be done. Josiah Quincy wrote
these words to General Washington:

1 am firmly of the opinion, and think it entirely defensible,
that there never was a paper pound, a paper dollar, or a paper
promise of any kind, that ever yet obtained a general currency,
but by force or fraud, generally by both. That the army has
been grassty cheated; that creditors have been infamously
defranded; that the widows and fatherless have been oppres-
sively wronged and beggared; that the gray hairs of the aged
and the innocent, for want of their just dues have gone down
with sorrow to their graves, in consequence of our disgraceful
depreciated paper currency. . . .28

By 1778, John Adams could say that “every man who had money
due to him at the commencement of this war, has been already taxed
three-fourth parts of that money. . . . And every man who owed money
at the beginning of the war, has put three-fourth parts of it in his pockets
as clear gain. The war, therefore, is immoderately gainful to some, and
ruinous to others.”2?

A historian who lived through that period has written:

The aged who had retired from the scenes of active busi-
ness, to enjoy the fruits of their industry, found their substance
melting away to & mere pittance, insufficient for their support.
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The widow who lived comfortably on the beqguests of a
deceased husband, experienced a frustration of all his well-
meant tenderness. The laws of the country interposed, and
compelled her to receive a shilling, where a pound was her
due, The blooming virgin who had grown up with an ungues-
tionable title to a liberal patrimony, was legally stripped of
every thing but her personal charms and virtues, The hapless
orphan, instead of receiving from the hands of an executor,
a competency to set out in business, was obliged to give a final
discharge on the payment of 6d. in the pound. In many
instances, the earnings of a long life of care and diligence were,
in the space of a few years, reduced to a trifling sum, . . .

That the helpless part of the community were legislatively
deprived of their property, was among the lesser evils which
resulted from the legal tender of the depreciated bills of eredit.
The iniquity of the laws estranged the minds of many of the
citizens from the habits and love of justice. The nature of
obligations was so far changed, that he was reckoned the hon-
est man, who from principle delayed to pay his debts. The
mounds which government had erected, to secure the ob-
servance of honesty in the commercial intercourse of man with
man, were broken down. Truth, henor, and justice were swept
away by the overflowing deluge of legal iniquity. . . .30

George Washington wrote: “Speculation, peculation, engrossing,
forestalling, with all concomitants, aftord too many melancholy proofs
of the decay of public virtue, . . . And a writer to a New Jersey paper
assessed the blame for this: “I do not say that the sbundance of money
is the only cause of the decay of virtue or increase of vice, but I say
it is a very principal cause, it operates more this way than any other,
yeq, than all other causes pat together.”3!

The inflation contributed much to the loss of confidence in the Con-
gress, the state governments, and the very cause they were committed
to at the time. The idea was advanced, when the first issues of paper
money were made, that its becoming currency wonld help to tie people
its eventual

to the cause of independence. Since the fate of the money
redemption—would depend upon the success of the revolt, those who
came into possession of it would be committed to victory. So it might
have been, 1 suppose, if the Congress had heen content with one or
two issues, if the states had refrained from issues, and if the govern-
ments had then turned to direct taxation. But the effect of issuing more
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and more was not only to reduce the value of the money but also to
undermine confidence in the governments which issued it.

In fact, people began to suspect rather quickly that Congress would
eventually repudiate its paper. To counter this fear, time and time again
Congress reiterated the determination to redeem it and denounced
those who said that it would be otherwise. In 1778, Congress adopted
the following resolution: “Whereas a report hath circulated in divers
parts of America, that Congress would not redeem the bills of credit
issued by them to defray the expenses of the war, but would suffer them
to sink in the hands of the holder, whereby the value of the said bills
hath, in the opinion of many of the good people of these States,
depreciated; and lest the silence of Congress might give strength to the
said report; resolved that the said report is false and derogatory to the
honor of Congress.”3 One writer notes that “as paper money
depreciated more and more, the pledges of Congress \én respect to its
redemption were more frequent and intense in form of expression.”3

Congress resolved in September 1779 to issue paper money only
to the total of $200 million. “Upon this mountain of paper,” a modern
historian has written, “Congress resclved to make its final stand.

. But . . . the defiant proclamation of September 1779 proved the
signal for another sharp selling wave in Continental money. By January
1780, the army was paying for supplies twice what it had paid in Sep-
tember 1779; and by March 1780, prices had risen four times above
the level of September 1779.784

At that point, Congress began the outright repudiation of its paper,
though the culmination was to come later. In March of 1780, Congress
devalued the currency by proclaiming that it shonld now trade at forty
to one of gold or silver. To finance this exchange, new paper money
was to be issued to be redeemed by the states by taxation. An elaborate
plan was contrived for the retiring of the old currency and replacing
it with the new. The plan did not work. There was no reason why it
should. If the new money was more valuable than the old, it would
not circulate, according to Gresham’s Law, assuming the old money was
still legal tender. In fact, the new money quickly fell to the same value
as the old,3® and the whole became virtually worthless by 1781. In
March of 1781, Congress abandoned the acceptance of its own paper
money as legal tender. It was now to be accepted only on a sliding
scale that was supposed to represent its depreciation. Thereafter, it
depreciated so rapidly that it shortly ceased to circulate at all.38 Specie
came out of hiding and replaced paper money as the currency of the
land.
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All these untoward events might be accepted as the cost of the
war, but only if the currency had enabled the Congress to bring the
resources of the country to bear on the war effort. That, however, was
emphatically not the case. On the contrary, the paper money plus the
absence of significant taxation tended to disperse the resources of the
country and the energies of the people. Congress and the states were
continually short of money, whereas the populace had an abundance.
In consequence, the production, transport, trading, and provision of
goods and services were concentrated on the civilian population, and
the armed forces received short shrift.

In the later stages of the war, as already noted, the army had to
abandon the use of the paper money substantially and turn to direct
methods to get goods and services, This was not only an inconvenient
and inefficient method of gathering material but also made people resent
the army. For example, here are reports of the situation in Virginia
in 1781—at a time when a major British army was concentrated there
and Washington was about to win his greatest victory. An agent sent
to impress transport reported: “1 have been much perplexed, for after
having impressed them, the owners of some, by themselves or others,
have taken, in the nighitime, a wheel or something to render them
useless; and { don't recollect any law to punish them, if it could be
proved.” The Quartermaster wrote to the war office: “Let me entreat,
sir, that something may be done to draw the people with their means
of transportation into the service willingly. I find them so opposed to
every measure that is oppressive that it is almost impossible to effect
anything of consequence that way. Many of the teamsters upon the late
occasion have deserted with their wagons after throwing their loads out
at improper places. . . 797

Nor were taxes in kind a way to get goods where they were wanted.
General Washington wrote to the President of Pennsylvania in 1782:
“A great proportion of the specific articles have been wasted after the
people have furnished them, and the transportation alone of what has
reached the army has in numberless instances cost more than the value
of the articles themselves. ™8 Tt is not difficult to explain why this was
so. The commodities had been taken without reference to a particular
need, had been stored where no army might appear, except by accident,
and were often spoiled when they were wanted. By contrast with this
poor form of barter, the market is an efficient and felicitous device when
acceptable money is in circulation; the market tends to make the goods
available where and when they are wanted, and money is flexible: it
can call forth a variety of goods.

The American cause was not lost as a result of the inflation. It was
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won despite the inflation. But victory was almost certainly delayed for
several years; much suffering resulted; and the people’s confidence had
been sorely tried. Indeed, we have not finished yet in this work with
the consequences of the inflation, for they followed into the Confedera-
tion period. But the lessons of the experience were not lost on the
leaders of that generation. In time, they were used to try to prevent
a recurrence of the mistakes, Unfortunately, we cannot report that these
lessons are still remembered to the seventh generation,
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13

The American Triumph

That the Americans were eventually triumphant in the War for Inde-
pendence is a matter of record. The trimmph was military, diplomatic,
and big with portent for the future of republics. That the triumph could
have come earlier, could have been more decisive, and could have
involved the United States in fewer entanglements, is speculation.
George Washington thought that the victory could have come much
sooner. In his circular letter to the governors of the states in 1783, he
declared that if he had sufficient space he “could demonstrate to every
mind open to conviction, that in less time, and with much less expense
than has been incurred, the war might have been brought to the same
happy conclusion, if the resources of the continent could have been
properly drawn forth. . . .”! Speculation is not history of course, but
it does sometimes help to shed light on history. The prolongation of
the war due to the failure to muster American resources eflectively
brought in its train a host of consequences, some of which entangled
America with European powers at just that time when they were effect-
ing their independence of England.

The scope of the war was greatly broadened from 1778 onward.
It spread and extended over much of the North American continent.
There was extensive fighting in the Ohio valley, in Georgia and the
Carolinas {fighting which involved Loyalists on a considerable scale, and
heightened domestic animosities), in western New York, as well as
elsewhere. Those who follow only George Washington's army during
the course of the war lose sight of the vast amount of territory being
contended for. The war became, also, a world war before it was over.
France entered the fray against Britain in 1778, Spain in 1779, and Hol-
land in 1780, though the last two were not allied with the United States.
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In addition, there was a naval League of Armed Neutrality of other
European powers organized against Britain.

American diplomats went to Europe seeking allies, munitions, and,
above all, loans, to bolster sagging finances. Eurapean monarchs were
hardly devoted to the idea of the rise of a republic in America or its
independence (though some Frenchmen were); most of them did have
axes to grind with Britain. Moreover, there was termitory they would
like to acquire or protect, and trade they would like to gain for their
ships and ports. The aborning United States was caught up to some
extent in the cross currents of the conflicting interests of European pow-
ers. Some Americans—notably Silas Deane, Arthur Lee, Benjamin
Franklin, John Adams, and John Jay—experienced the machinations of
European diplomats at first hand, an experience which confirmed most
of them in their beliefs about the corruption of the Old World.
However, America came out of all this much hetter than might have
been expected.

Despite the French alliance and the portending entry of other
European powers into the conflict, the American military position did
not generally improve for some while. British strategy did change from
what it had been up to 1778, During the early part of the war, Britain
had focused the major military effort on the Middle States and their
seaport cities. This approach was largely abandoned after Saratoga.
Though the British continued to hold New York City and to concentrate
the major army there, as things turned out this was a defensive position
from 1778 until the end of the war.

British strategists at home pushed for the concentration of offensive
measures in the South. Having failed in their efforis to conquer America
by attacking at the points of the concentration of strength, they
advocated attacking at the weakest point. This strategy had much to
commend it. After all, the key to the effective control over much of
what had been English America was Virginia. Virginia was the most
populous of the states, the okdest of the colonies, the ome in which the
Anglican religion had been longest established, the producer of much
that was most wanted by British merchants for world trade, and the
hub of the Southern wheel. If Britain could control Virginia and the
lower South, plus Canada, it might still dominate the vast eastern Mis-
sissippi valley region, Virginia already laid <faim to much of the territory
west of the Alleghenies; the conquest of Virginia might vouchsate it to
Britain. The approach to Virginia might be made from the lower South
which was the weskest link in the colonial chain. Ceorgia was the least
populous of the states, and a considerable portion of the population of
South Carolina was slave, North Caroling was known to have an impor-
tant Loyalist contingent.
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Savannah fell to British forces in December of 1778, and early the
next year they took over the rest of Georgia and installed a Loyal gov-
ernment, But the British stationed in Georgia had little success during
the next year with their forays into South Carolina; the force sent there
was not adequate to such a campaign. Early in 1780, however, General
Clinton, who had been reluctant to undertake the Southern campaign,
finally did so; he was able to take Charleston May 12, 1780 with a vastly
superior military and naval force. Clinton returned to New York,
entrusting the Southern campaign now to Lord Cornwallis. Cornwallis
was probably the ablest field commander the British ever had in
America. He was daring, courageons, beloved of his men, could win
battles when the odds were against him by audacious tactics, and did
win many battles. In fact, he won most of the battles and lost the war.

For the remainder of 1780, Cornwallis see-sawed back and forth
between South and North Carolina with his army. Virtually the whole
Patriot army in that region had been surrendered at Charleston, neces-
sitating the assembly of a new force in the deep South. Congress sent
General Horatic Gates, the victorious commander at Saratoga, south-
ward with a core of Continentals to do the job. As it turned out, his
victory at Saratoga had given Gates a much greater reputation than he
deserved. Cornwallis routed his army at Camden in August; Gates fled
the scene of battle on the fastest horse he could command, and was
sixty miles away before he considered it safe to stop. His army was scat-
tered, and his reputation was ruined.

Nathanael Greene assumed command of the Patriot forces in the
Carolinas late in the year, and he proved worthy of the calling. He was
as successful at maneuvering as his mentor, George Washington, bt
Cornwallis did not tarry overlong to test his talents. Instead, Cornwallis
moved northward into Virginia in 1781, while Greene drove southward
into South Carolina. In the course of the year he was so successful
against British posts that they held only Charleston by the end of the
year. Indeed, a pattern emerged in the South similar to the one
elsewhere on the continent. The British frequently won the pitched bat-
tles, but once the main army moved on, the post left behind soon fell
to Patriot forces.

During the late spring and into the summer of 1781 Cornwallis ram-
paged across Virginia with a much larger army than the Americans counld
muster in that state. When the American forces were increased,
Cornwallis decided to establish a base accessible to the sea. He decided
upon Yorktown which is located on the peninsula between the York and
James rivers. He set up camp there in early August.

Virginians had for some time been pleading with Washington to
come with his army to save his home state. However, Washington was
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confronting the largest British army in America in New York, victory
over it would most likely be decisive; he wanted only the help of the
French fleet to undertake it, and the French fleet was rarely available
to him. However, he determined upon concentrating his eflort against
Cornwallis at Yorktown when the French agreed to aid him. Washing-
ton’s Continentals were now reinforced by a major French army under
the command of the Comte de Rochambeau. Washington took pains to
tie Clinton’s army down in New York both by leaving a sizable detach-
ment behind and by getting misleading information to him.

The attacking army usually has a plan which, if it works, should
bring victory, much as each play by the offense in football is conceived
to make a touchdown—if it works. In battle, the aim is to bring such
force to bear at selected points that it may be expected to break up
the opposing army. Timing and coordination are the requisite conditions
and are the most difficult to achieve. Waghington’s plan depended upon
much greater coordination of a variety of elements than would com-
monly be involved. He had to move an army several hundred miles,
most of them going over land. His heavy artillery was dispatched by
sea, but its arrival was dependent on the dispersal of the British navy.
The French navy had to be available at the right time or Cornwallis
might be reinforced or his army transported elsewhere.

For once, all went well for the combined American and French
undertaking. Clinton kept his army in New York; Admiral de Grasse,
the French naval commander, turned up with the fleet at the right time,
and lured the British navy out to sea after having successfully engaged
it in action. Cornwallis staved where he was, cut off by sea from retreat.
The Continentals and the French were joined by the militia to make
a formidably superior force under Washington. Cornwallis did not deign
to attempt daring manenvers to break out in these circumstances; after
only a brief try against the forces, which did not even bring most of
his army into play, he surrendered his army intact. The memorable date
was October 19, 1781,

Yorktown was the great victory of the American War for Indepen-
dence. It had all, or almost all, of the right ingredients. Washington
was in command of the victoriouns; after so many years of perseverance
in the face of the odds, his hour had come. That Cornwallis should have
been the British commander defeated was as it should be, too, for no
other British commander had routed so many American armies. Even
the surrender was dramatically conducted, though Cornwallis sent a
subaltern to do the dishonors. With the French lined up on one side
and the Americans on the other, the British marched between them
to the tune of “The World Turned Upside Down” to the place where
they laid down their arms. The British turned their eyes toward the
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French, as if in contempt of the Americans. They were roundly jeered
by the Americans who waited to do so, wisely, until the British had
thrown down their arms. Thus ended the last great battle of the war.

There had been and were to be American victories elsewhere, some
with great portent for the future, though none so dramatic or decisive
for victory in the war as that at Yorktown. Neither the British nor
Americans had entirely neglected the western and southern frontiers.
The British attempted to dominate the land beyond the mountains
largely with the aid of the Indians. However, in 1778 and 1779 George
Rogers Clark of Virginia broke the back of this dominance. Of Clark’s
victory at Vincennes in 1779, a military historian has said: “His march
across flooded Illinois may not compare for hardship with Arnold’s long
jowrney through the Maine wilderness in 1773, yet the issue was hap-
pier, the victory complete and significant. British power in the West
was broken, and despite the failure to take Detroit, Clark helped make
it possible for the vast area to be included within the boundaries of
the United States of America at the peace treaty.” Less grand in its
dimensions but equally important for a ysmaller area, Georgia was recon-
guered by the Patriots in 1782, the culmination of a long series of
exploits by General Anthony Wayne.

Much went on during the War for Independence besides military
and naval battles, of course. Nor was the American triumph, in the final
analysis, simply a military trinmph. What Americans would do with
their independence was surely inore important than whether they would
have it. One thing Americans were determined not to have for very
long was arbitrary government. They thought that the way to avoid this
was to have a written constitution. When Richard Henry Lee made a
motion for independence in the Second Continental Congress in June
of 1776, he inclnded with his resolution a proposal that some plan of
confederation be devised. Such a plan to be acceptable, of course, would
have to be of the nature of a constitution. A committee was appointed
to attend to this even before independence had been formally declared.
A few days after the adoption of the Declaration, the committee pre-
sented what were called Articles of Confederation to the Congress. They
were drafted, in the main, by John Dickinson.

Congress did not move with such dispatch to approve them, how-
ever, nor the states to their ratification. Some debate was wedged in
from time to time between the more pressing items of business which
confronted the Congress. The Articles of Confederation were finally
adopted by Congress in 1777 and sent along in due course for the states
to ratify. Most of the states acted within the next fourteen months, but
Maryland withheld ratification for several years. The main issue was
western lands, particularly the extensive claims of Virginia beyond the
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mountains. Virginia would have been huge in comparison with the other
states if it had consisted only of the present states of Virginia, West
Virginia, and Kentucky, which it did; but that parent state laid claim
to vast territory in the Ohio valley as well. Agreements of the states
involved to yield up their western claims brought Maryland into the
fold on March 1, 1781,

On the occasion, the Pennsylvania Packet editorialized in this jubil-
ant fashion:

This great event, which will confound our enemies, fortify
us against their arts of seduction, and frustrate their plans of
division, was announced to the public at twelve o'clock under
the discharge of the artillery on the land, and the cannon of
the shipping in the Delaware. The bells were rung, and every

manifestation of joy shown on the occasion. . . .8

Truth to tell, however, it had taken more than half as long to get the
Articles adopted as they would serve as the foundatinn for a union.

The Articles of Confederation were born of the necessity for the
states to unite in order to earry on war against Britain and were given
their content by the reaction to the increasing use of British power
which occasioned the war. While men recognized the need for united
action against a common enemy they were most reluctant to locate much
power in a central government—or, if Madison was right in his later
analysis, even to establish such a government.

There was considerable ambiguity as to the status of the states and
of the union from the outset. That ambiguity was a product both of
history and the desires of the people. On the one hand, the colonies
had never been united with one another before 1776—except by their
allegiance to the king of England, which tended to separate them from
one another rather than to link them together. On the other hand, they
acted together both in their resistance to British impositions and eventu-
ally in separating from England. There was no point in time when the
states were independent and sovereign on their own. As John Fiske
gaid: “Tt is . . . clear that in the very act of severing their connection
with England these commonwealths entered into some sort of union
which was Iincompatible with their absolute sovereignty taken several-
ly. "4

Yet, the term “state” was early used to apply to most of them, and
the name has stuck (in general usage even when the “state” involved
is actually styled a “commonwealth™). The most common meaning
attached to “state” in political theory and usage is this: “the body politic
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as organized for supreme civil rule and government.” A “state” is also
usually referred to as sovereign and independent.

The Articles of Confederation did attempt to clear up any confusion
in status;, the question was formally resolved in favor of state
sovereignty. The union established under the Articles was styled a con-
federation. In common usage, a confederation is an alliance or league
among sovereign states. The articles appeared to aflirm that this was
to be the case. Article T says, “Each State retains its sovereignty, free-
dom and independence, and every power, jurisdiction and right, which
is not by this confederation expressly delegated to the United States,
in Congress assembled.” What is implied here is a division of powers:
some to be retained and exercised by the states individually, others to
be conferred upon the confederation to be exercised jointly. But once
such powers were conferred, the states would lose their absolute
sovereignty, Could some plan not be devised whereby the states could
retain their sovereignty individually, vet act together in commaon con-
cerns? The Articles of Confederation attempted to do this.

What was tried was to make the Congress continually and com-
pletely dependent upon the states. Congress was denied the power of
taxation, nor did it have any enforcement machinery of its own, ie.,
it had neither constabulary nor courts. Moreover, the representatives
to the Congress were to be chosen by or under the direction of the
state legislatures. Bach state was to have ()nfy one vote in the Congress,
though a state might have from two to seven delegates. Care was taken
that the members of Congress did not gain personal power. This was
guarded against by having members subject to recall by the states at
any time and prohibiting that any person serve more than three vears
in any six year period. The picture that emerges from this is of the
states resolutely clinging to their power.

With the above restrictions upon it, Congress was ostensibly
granted extensive aunthority. It was empowered to make war and peace,
send and receive ambassadors and ministers, emit hills of credit, borrow
money, make treaties and alliances, establish a post office, settle various
kinds of disputes arising among the states, appoint high ranking military
and all naval officers, fix the value of voins, regulate weights and
measures, and manage Indian affairs where a state was not directly
involved. Further to cement the union, the Articles provided that each
state was to give full faith and eredit to the acts of the others and that
citizens of any state could move from state to state.

The Articles also limited state power in a variety of ways. States
were prohibited to carry on diplomatic relations with other countries
or enter into treaties or alliances with them without the consent of Con-
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gress. In a similar fashion, states were forbidden to form alliances or
confederations with one another. States were limited in the military or
naval forces they could have and restricted in their war-making powers
to delensive action.

Although the Articles of Confederation were soon to be adjudged
inadequate to the needs of union—and a further critique of them is
made in a subsequent chapter—, they are nonetheless important for
reasons in addition to the fact that they served briefly as a basis of gov-
erning the United States. First of all, the Articles were the first United
States constitution. They were influential in the drawing of the constitu-
tion of 1787; some of the language was taken verbatim into the Jater
document. They provided for a limited government with specified pow-
ers, probably the most important principle of the Constitution. And,
the Articles attempted to divide and separate powers among two differ-
ent levels of government, a principle which the later document incor-
porated much more effectively. The Articles of Confederation signity
the triumph of limited constitutional government in America, even
though they were a groping toward and a demonstrably insufficient reali-
zation of it.

The greatest achievement under the Articles of Confederation was
the Treaty of Paris of 1783. By its terms the thirteen states not only
attained their independence but also acquired an empire beyond the
mountains. The acquisition of this vast domain was probably the greatest
diplomatic triumph in American history. That a people who had won
so few battles, who had such a weak central government, who had never
managed to bring many of their resources to bear in the prosecution
of the war effort, who were so dependent on the aid of other countries,
should have such success at the peace table requires a litile explanation.

The American success was helped by the precarious situation of
the English. Britain wanted an end to the war, but her leaders were
eager to prevent gains by European powers. Lord North’s government
fell in early 1782 in the most humiliating manner. A motion carried
to make it a crime to advance the notion that the colonies could be
restored by war. Lord North was replaced by the Earl of Rockingham,
“the old Whig and repealer of the Stamp Act,” who “was recalled to
preside over a government committed to the abandonment of the former
American colonies in revolt and to the liquidation of the world war in
progress.”® He died shortly, and was replaced by Lord Shelburne who
was, if anything, more favorably disposed to the Americans than
Rockingham.

France had already renounced any claim to any territory on the
continent of North America in the Franco-American Alliance of 1778.
Even so, France was not eager to see Canada become a part of the
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United States. Moreover, France was allied with Spain and was, in this
way, entangled with Spanish territorial ambitions. As if this were not
enough, Congress instructed its peace commission to follow the guid-
ance of the French in the treaty making.

It was left to the peace commission either to utilize to American
advantage the animosities, jealousies, and rivalries of European powers
or to have American ambitions subordinated to them. It was in the
hands, then, of Benjamin Franklin, John Jay, and John Adams. A hostess
thinking in terms of compatible guests probably would not have invited
these three at the same time. Jay and Adams could get along well
enough together. Both men were distrustful of European diplomats;
they considered them corrupt and devious. Jay's recent experiences in
Spain had fortified him in this opinion. John Adams was a Yankee—an
American—-, and proud of it. Truly one of the great men among the
Founders, Adams’ greatness was circumscribed by a temperament which
tended to alienate others and a physique more suited to a mortician
than a statesman. 1t was his fate to labor ever in the shade of men whose
most landed attainments he would hardly have considered worthy of
his least efforts. He lacked Franklin's resiliency, Washington's com-
manding presence, Hamilton's dynamic drive, and Jefferson’s knack for
Hluminating philosophical pesitions with unforgettable prose. Yet, great
man he was, his constancy to the American cause was as enduring as
Washington’s, and his sacrifices for it were rarely exceeded. What he
lacked as a diplomat he made up for with his commitment to his coun-
try. Benjamin Franklin was—well, Benjamin Franklin: diplomat par
excellence, homely economist, scientist and inventor, and international
bon vivant. A good diplomat is one who yields everything to the other
party except the substance for which they are contending. For much
of his life Franklin had devoted himself to the austere task of learning
to get his way by sobterfuge. His years in Paris were a fitting epitome
to a long life. These three matched and overmatched the best Europe
could send against them.

Even before negotiations got under way, informal French and Span-
ish proposals had been brought to Jay's attention which would have
turned the territory south of the Ohio over to Spain and allowed Britain
to keep the territory north of the Ohio. “If this French proposal, which
so pleased the Spaniards, had been adopted, the United States would
not have secured from Great Britain title to the region now composing
the present states of Ohio, Indiana, IHlinois, Michigan, Wisconsin, and
Minnesota, and would have lost to Spain the western part of Kentucky
and Tennessee, Mississippi, and part of Louisiana, along with most of
Alabama.” In view of the fact that Spain wanted Gibraltar from Britain
and Britain wanted to hold on to Florida, the above dispositions might
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have been made if all interested parties had gathered around a table
to negotiate or if France had heen allowed the role of arbitrator.

This did not happen. The Americans ignored the instructions of
Congress to defer to France, negotiated a settlement with Britain, and
saw to it that this settlement was subsequently made a part of the overall
treaty. They were faithful to the terms of alliance with France, for this
was not a separate peace, but they undoubtedly exceeded the bounds
Congress had set for them.

In the treaty, the United States got all the territory west to the
Mississippi river, south to the 31st parallel, and north to a line bisecting
the Great Lakes, or south of Canada. The British also conceded that
the people of the United States could use the North Atlantic fisheries.
The independence of the states was affirmed, hostilities were to cease,
and Britain agreed to remove her armed forces from the United States
“with all convenient speed.”

There were some concessions made by the United States. Both
sides agreed that creditors of either country should have no obstacles
put in the way of collecting debts owed them by citizens of the other.
Most of the creditors involved were British. Congress was to recom-
mend to the states that the rights and property of Loyalists be restored,
and the treaty provided that the persecution of Loyalists should end.
Britain and the United States agreed to the free navigation of the Missis-
sippi, but Spain, the other country with territory on it, did not join
in the agreement.

The Treaty of Paris was truly an American triumph. George
Washington described its portent in these words: “The citizens of
America, placed in the most enviable condition, as the sole lords and
proprietors of a vast tract of continent, comprehending all the various
soils and climates of the world, and abounding with all the necessaries
and conveniences of life, are now, by the late satisfactory pacification,
acknowledged to be possessed of absolute freedom and independence.”
Some decades ago, an American historian declared: “On the part of the
Americans the treaty of Paris was one of the most brilliant triumphs
in the whole history of modern diplomacy.”® A more recent diplomatic
historian has seconded this opinion: “The greatest victory in the annals
of American diplomacy was won at the outset by Franklin, Jay, and
Adams.”®

The greatest triumph of all, however, requires an appreciation of
what might have been but was not to stand out in relief. The most criti-
cal moment for the success of the American Revolution almost certainly
came in 1783. It was at about the time of the British withdrawal of
forces from the east coast. The Continental army, what remained of it
in camps along with what might have been summoned again into serv-
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ice, was now the only considerable force in the United States. This
was the moment for a military coup d'état, if there was to be one, the
moment when the American Revolution might have followed the course
of so many others. Nor was the provocation lacking. The military had
been sorely neglected during the long years of war. Now that the victory
had been won, the army was invited to dishand and its members return
home without being paid what had so long been promised.

George Washington was almost certainly the key to what would
and did happen at this critical juncture. His prestige had grown during
the years of his command, until at the end of the war he was the pre-
eminent American. His eritics had harmed only themselves; they were
chipping at granite with teaspoons. He was approached more than once
with the idea that he take over the country. There is no evidence that
he ever seriously contemplated such a course. On the contrary, he
rebuked those who hinted at such things, and persisted in doing his
duty as he saw it. His duty as he saw it was, having finished his military
task to lay down his sword, following the path he had ever trod of subor-
dination to the civil authorities, and return to his peacefus! pursuits at
Mount Vernon. His every utterance confirmed, too, that in this case
duty was happily joined to his heart's desire, for he longed for the
eisure to pursue his private affairs. Moreover, the manner in which
he conducted himself in his resignation and retirement should leave no
reasonable doubt as to his sincerity. A little retelling of some of the
events of his last months of service will underscore the point,

Two events of early 1783 indicate that there was danger of a military
revolt. The first of these is the one known as the Newburgh Address,
which was a letter sent around to Washington's officers exhorting them
to take matters into their own hands to get what they thought they
deserved. Washington ordered his officers assembled and to be presided
over by General Horatio Gates who, it is believed, had a hand in the
Address. When they were assembled, Washington came into the room
and asked to be allowed to say a few words to them. He told them
that he knew well how much they had suffered and could sympathize
with their wish to be rewarded. But he bade them to keep their faith
in and with Congress. He had with him a letter from a member of Con-
gress which he thought might help to restore their faith if he read from
it. But when he opened it up to read, he had difficulty making out
some of the words. He took out his eveglasses and put them on—he
had not worn them in public before—, and looking up from the letter,
he said: I have grown gray in your service, and now find myself grow-
ing blind.” It is said that the eyes of those gathered round filled with
tears, for they knew how sturdily he had borne so much for so many
vears. It was hardly necessary for him to finisn what he had to say.
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Once Washington withdrew, the officers adopted a resolution aflirming
their confidence in Congress and declared that they rejected “with dis-
dain the infamous proposals contained in a late anonymous address to
them.”1® Of less potential for mischief was an event in June, though
it does show what might have been. Fewer than a hundred soldiers
of the Pennsylvania Line regiment descended on Congress at
Philadelphia and threatened them in such a way that Congress retired
to hold its deliberations at Princeton. Washington sent troops to put
down this little uprising in Pennsylvania.

The last major contingent of British forces departed from New York
City in early December of 1783, Just prior to their iaking leave the
Continental troops moved into the city to see that everything went off
in an orderly way. It was an occasion for great rejoicing as the Continen-
tals marched in, for the British had occupied the city for more than
seven years. A spectator wrote: “We had been accustomed for a long
time to military display in all the finish and finery of garrison life; the
troops just leaving us were as if equipped for show, and with their scar-
let uniforms and burnished arms, made a brilliant display; the troops
that marched in, on the contrary, were ill-clad and weather beaten, and
made a forlorn appearance; but then they were our troops, and as I
looked at them and thought upon all they had done and suffered for
us, my heart and eyes were full, and | admired and gloried in them
the more, because they were weather beaten and forlorn.”??

The time had at last come for George Washington to take leave
of the army he had served for eight and a half years. He notified the
officers that he would bid them farewell at Fraunces’ Tavern at noon
of the day of departure. All who could make it gathered there. It was
a moving occasion, Washington was so filled with emotion that he could
hardly speak. “With a heart full of love and gratitude,” he said, “1 now
take my leave of you. I most devoutly wish that your later days may
be as prosperous and happy as your former ones have been glorious
and honorable.” So saying, he asked that each of them would come by
to shake his hand, since he feared he would not be able to make it
around to them. General Henry Knox, who had served him faithfully
for so many years, came first; Washington was so overcome that a hand-
shake would not do. He embraced him as both of them wept. “Once
done, this had of course to be done with all from Steuben to the young-
est officer. With streaming eyes, they came to him, received the
embrace, and passed on, 712

Washington hoped to make it home to Virginia by Christmas when
he set out from New York. But there were many festive occasions to
be attended along the way, and he had business to do first. He jour-

160



neved to Philadelphia to twrn in his accounts. Then he went on to
Annapolis to resign his commission before Congress.

This he did just after twelve o'clock on December 23rd. The gal-
leries were packed for the occasion, though many members of Congress
were absent at this time. As the ceremony began, Washington’s biog-
rapher says that “a hush of high expectance prevailed.” Washington
began his address: “Mr. President: The great events on which my resig-
nation depended having at length taken place; I have now the honor
of offering my sincere Congratulations to Congress and of presenting
myself before them to swrrender into their hands the trust committed
to me, and to claim the indulgence of retiring from the service of my
country,”13

It was a solemn and affecting spectacle. . . . The spectators
all wept, and there was hardly a member of Congress who did
not drop tears. The General's hand which held the address
shook as he read it. When he spoke of the officers who had
composed his family, and recommended those who had con-
tinued in it to the present moment to the favorable notice of
Congress he was obliged to support the paper with hoth hands.
But when he commended the interests of his dearest country
to almighty God . . . his voice faltered and sunk, and the whole
house felt his agitations.

When Washington regained his composure, he concluded strongly:

Having now finished the work assigned me I retire {from
the great theatre of action, and bidding an affectionate farewell
to this angust body under whose orders I have so long acted
I here offer my commission and take my leave of all the
employments of public life, 1*

As soon as the ceremony was over, Washington set out for Mount
Vernon, and by hard riding was able to make it home to spend Christ-
mas day with his wife and grandchildren. The American Cincinnatuas
had returned to his plow.
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14

Freeing the Individual

Scribes are quite often merciless tyrants in dealing with characters out
of the past, spearing them with an assorlment of verbs and freezing
them in predetermined categories with their adjectives, much as a but-
terfly collector does with his helpless insects. There is no surer way
to shatter the integrity of an individual or to distort a historical epoch
than by the indiscriminate use of categories. No man of wit is likely
to believe that a category comprehends him, even when it is well cho-
sen. But when categories drawn from other times and places are
imposed upon men and events which are foreign to them, the result
can only be to confuse the subject under discussion,

-~ Some twentieth century historians have done just this to American
history of the late eighteenth century. They have called Americans of
the time by names, some of which were unknown to them and others
which they would have disavowed; they have labeled them as
revolutionaries or reactionaries, democrats or aristocrats, nationalists or
state’s righters, liberals or conservatives, and other such categories.
They have tried to thrust the events into revolutionary and “social”
revolutionary categories, categories drawn from other revolutions and
other circumstances. 1t is a journalistic habit into which many historians
have fallen to attribute an absoluteness to the views and thrusts of men
which violates both what they intend and ultimately do. Debates, even
great historical debates, can be quite misleading. Men often advance
positions with more certainty than they feel. appear to be unalterable
in their determination, yet may shortly yield to the other side with good
humor when they have lost. Some historians appear to have no difliculty
whatever in discovering men’s motives, but the fact is that we are not
privy to their motives.

The subject to be treated below is the reforms and innovations
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made by Americans mostly in the decade after the declaring of indepen-
dence. The above prelude was deemed necessary because the writer
both wishes to make known the fact that he is familiar with the crosscur-
rents of interpretation of these years by twentieth century historians
and to disavow many of the categories that have been used. After the
Americans broke from England they made some changes; they some-
times differed among themselves as to what the direction of change
should be; but there is no need to question their motives or their basis.
Above all, there is no need to push this one into that category and that
one into this, with the category being excessively large for the matter
at jssue and much too confining for the man over any period of time.
More rubbish has been written about the class positions and interests
of the men of these times than any other in American history, so far
as I can make out. The present writer has neither the space nor inclina-
tion to spend energy upon trying to refute what has not even been well
established.

What is established is that some changes were made during these
years. The main thrust of these changes is the freeing of the individual:
freeing him from foreign domination, from various government compul-
sions, from class prescriptions, and for greater control of his own affairs.
And, in conjunction with these, there was an effort to erect safeguards
around him that would protect him in the exercise of his rights. The
thrust to do these things was made along several different paths, and
each of these is worth some attention.

A primary aim of the Americans was independence. They wanted
to be independent of England, of course; that was what the war was
fought about. Many Americans had come to believe that they could only
have the requisite control of their affairs by separating from the mother
country. This was achieved, of course, by terms of the Treaty of Paris.
But Americans longed also to be independent of European entangle-
ments. Time after time, during the colonial period, Americans had been
drawn into wars that originated in Europe but spread to the New World.
Americans wanted to be free of the dynastic quarrels, the imperial ambi-
tions, and the trade wars which rended Europe and shook much of the
rest of the world. To many Americans, FEurope was the symbol and
embodiment of corruption, decadence, and foreclosed opportunity. To
be independent of Europe was, in the final analysis, to be free to follow
courses which had not yet, at any rate, proven to be so laden with disas-
ter.

Independence did not mean, nor should it be taken to connote,
the rejection of either the English or European heritage. Indeed, there
was little irrational rejection of either heritage that comes to mind.
Though Americans rejected European aristocracy they did not, for that
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reason, change names of places in this country derived from aristocrats.

Perhaps, the most extensive thrust of this period was to free the
individual from government compulsion. Libertarian sentiment had
been maturing for some considerable while in America; it was fostered
both by legal trends and religious and other intellectual developments.
Once the break from England came, Americans used the occasion to
cut away a body of restraints no longer in accord with their outlook.

Religious liberty was widely secured within a decade or so of the
break from England. Much of it came by way of the disestablishment
of churches. The establishment most readily dispensed with was that
of the Church of England. While the Church of England was established
throughout the South as well as in New York, it was not very popular;
many of its clergy remained loyal to England, and adherents of it were
outnumbered by dissenters in most states. Its disestablishment was
made even easier because it was a national church; membership in it
was tied to loyalty to the king of England. The Church of England was
everywhere speedily disestablished. But these actions were not simply
prompted by convenience, for there was increasing belief in religious
liberty. Several states had no established churches: namely, New Jersey,
Rhode Island, Pennsylvania, and Delaware. But they used the oppor-
tunity afforded by independence to remove or reduce restrictions. Some
of the disabilities of Roman Catholics were cut away.

The established Congregational church was maintained for several
decades longer in Massachusetts, Connecticut, and New Hampshire,
There was, however, some liberalization in these states. The Mas-
sachusetts constitution of 1780 affirmed that every man had the right
to worship in his own way, that no church should be subordinated to
any other, and that tax moneys could be used to support ministers other
than Congregationalists. However, church attendance was required still,
and ministers were supporied from taxes.! “New Hampshire followed
in the steps of Massachusetts, but Connecticut held out much Jonger
against what its citizens regarded as the forces of iniquity. They allowed
dissenters to escape payment of taxes to the established church if they
presented the clerk of the local church with a certificate of church
attendance signed by an officer of the dissenter’s own church.”

The constitutions of New Jersey, Georgia, North and South
Carolina, Delaware, and Pennsylvania “explicitly provided that no man
should be obliged to pay any church rate or attend any religious service
save according to his own free and unhampered will.”® But Virginia
made the greatest effort to assure religious liberty. This might have been
a reaction to the fact that Virginia had the longest establishment and
one of the most rigorous. Thomas Jefferson, James Madison, and George
Mason were leading advocates of religious liberty, but they did not suc-
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ceed in getting their ideas into law until 1786. This was done by the
Virginia Statute of Religious Freedom, which proclaimed religious
liberty a natural right. An impressive preface states the case:

Whereas, Almighty God hath created the mind free; that
all attempts to influence it by temporal punishments or burth-
ens, or by civil incapacitations, tend only to beget habits of
hypocrisy and meanness, and are a departure from the plan
of the Holy author of our religion . .

The legally effective portion of the statute reads this way:

That no man shall be compelled to frequent or support
any religious worship, place, or ministry whatsoever, nor shall
be enforced, restrained, molested, or burthened in his body
or goods, nor shall otherwise suffer on account of his religious
opinions or belief; but that all men shall be free to profess,
and by argument to maintain, their opinion in matters of relig-
jon, and that the same shall in no wise diminish, enlarge, or
affect their civil capacities.?

This was what Americans were to come to think of as religious liberty
in the course of time.

The movement for freeing the slaves reached a peak in the 1780’
which it would not soon attain again. Even before the break from Eng-
land, the slave trade was acquiring a bad reputation in America, but
such efforts as were made to restrict it were negated by the mother
country. Fiske says, “The success of the American Revolution made it
possible for the different states to take measures for the gradual abolition
of slavery and the immediate abolition of the foreign slave-trade.”® Nor
was sentiment against slavery restricted to states in which there were
few slaves. Some of the outstanding leaders from the South during this
period, most of them slaveholders, spoke out against slavery. Henry
Laurens, a leader in South Carolina, wrote in 1776: “You know my Dear
Sir. T abhor slavery . . .—in former days there was no combatting the
prejudices of Men supported by Interest, the day I hope is approaching
when from principles of gratitude as well [as] justice every Man will
strive to be foremost in shewing his readiness to comply with the Gold-
en Rule. . . .”® Thomas Jefferson argued in his Notes on the State
of Virginia that slavery had a bad influence on the manners and morals
of the white people as well as devastating effects on the Negroes. He
longed for and hoped to see the day when all slaves would be emanci-
pated. He warned his countrymen of the impending impact on them
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if this were not done: “And can the liberties of a nation be thought
secure when we have removed their only firm basis, a conviction in
the minds of the people that these liberties are the gift of God? That
they are not to be violated but with his wrath? Indeed I tremble for
my country,” he said, “when I reflect that God is just: that his justice
cannot sleep forever. . . .77

Some states began to act almost as soon as the opportunity arose.
In 1776, Delaware prohibited the importation of slaves and removed
all restraints on their manumission. Virginia stopped slave imports in
1778; Maryland adopted a similar measure in 1783. Both states now
allowed manumission at the behest of the owner. In 1780, Pennsylvania
not only prohibited further importation of slaves but also provided that
after that date all children born of slaves should be free. Similar enact-
ments were made in the early 1780°s in New Hampshire, Connecticut,
and Rhode Island. In Massachusetts, the supreme court decided that
on the basis of the constitution of 1780 slavery was abolished in that
province. Even North Carolina moved to discourage the slave trade in
1786 by taxing heavily such slaves as were imported after that time.
In order to protect free Negroes, Virginia made it a crime punishable
by death for anyone found guilty of selling a freed Negro into slavery.®

How far sentiment against slavery had gone may well be best
indicated by the Northwest Ordinance (1787), an act of all the states,
as it were, in Congress assembled. The act provided: “There shall be
neither slavery nor involuntary servitude in the said territory, otherwise
than in the punishment of crimes, whereof the party shall have been
duly convicted. . . .” This article was passed, according to one of its
proponents, without opposition.?

The bills of rights drawn and adopted in the various states contained
provisions intended to assure individual liberties. These bills of rights
were usually drawn and adopted along with constitutions but were fre-
guently separate documents. They were usually cast in the language
of natural rights theory. For example, Article I of the Magsachusetts
Declaration of Rights states:

All men are born free and equal, and have certain natural,
essential, and unalienable rights; among which may be
reckoned the right of enjoying and defending their lives and
liberties; that of acquiring, possessing, and protecting property;
in fine, that of seeking and obtaining their safety and happi-
ness. 10

Virginia was the first state to draw both a constitution and a bill
of rights. Actually, Virginia's Bill of Rights was adopted June 12, 1776,
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while the would-be state was still a colony. Tt was the work primarily
of George Mason, was circulated among the states, and became a model
for such instruments,

The Virginia Bill of Rights gnaranteed trial by jury in both criminal
and civil cases, prohibited excessive hail and fines, declared general war-
rants to be oppressive, and acknowledged freedom of the press. The
protections of a person accused of a crime were spelled out:

That in all capital or criminal prosecutions a man hath a
right to demand the cause and nature of his accusation, to be
confronted with the aceusers and witnesses, to call for evidence
in his favour, and to a speedy trial by an impartial jury of his
vicinage, without whose unanimous consent he cannot be
found guilty, nor can he be compelled to give evidence against
himself; that no man may be deprived of his liberty, except
by the law of the fand or the judgment of his peers.

The only specific protection of property, other than the provision for
jury trial in civil cases, was the requirement that men “cannot be taxed
or deprived of their property for public uses, without their own consent,
or that of their representives so elected. . . .12

The Massachusetts Declaration of Rights of 1780, the work mainly
of John Adams, was considerably more thorough. In regard to property,
it said: "No part of the property of any individual can, with justice,
be taken from him, or applied to public uses, without his consent, or
that of the representative body of the people. . . . And whenever the
public exigencies require that the property of any individual should be
appropriated to public uses, he shall receive a reasonable compensation
therefor.”12 Other rights were allnded to besides those mentioned in
the Virginia Bill: freedom from unreasonable searches, the right to bear
arms, the right of peaceful assembly, the prohibition of ex post facto
laws, the prohibition of attainders by the legislature, as well as most
of those covered in Virginia.

The Northwest Ordinance sums up, in Article II, what may well
be considered a consensus of the protections of the rights of the people
most needed:

The inhabitants of the said territory shall always be enti-
tled to the benefits of the writs of habeas corpus, and of the
trial by jury; of a proportionate representation of the people
in the legistature, and judicial proceedings according to the
course of the common Jaw. All persons shall be hailable, unless
for capital offences, where the proof shall be evident, or the
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presumption great. All fines shall be moderate; and no cruel
or unusual punishments shall be inflicted. No man shall be
deprived of his liberty or property, but by the judgment of
his peers, or the law of the land, and should the public
exigencies make it necessary, for the common preservation, to
take any person’s property, or to demand his particular ser-
vices, full compensation shall be made for the same. And, in
the just preservation of rights and property, it is understood
and declared, that no law ought ever to be made to have force
in the said territory, that shall in any manner whatever, inter-
fere or affect private contracts, or engagements, bona fide, and
without fraud previously formed.!?

Some recent writers have claimed that the Founders distinguished
between “human rights” and property rights in favor of “human rights.”
It should be clear from the above that no such distinction can be dis-
cerned, nor has the present writer ever seen a quotation from the origi-
nal that could reasonably be construed to show that the Founders made
any such distinction.

Property was, however, freed from various feudal restraints during
this period and made more fully the possession of the individual holding
title to it. The most general encumbrance on property ownership was
the quitrent—a periodical payment due to king or proprictor on land,
a payment that originated in the Jate Middle Ages as money payments
displaced personal servitude. Such claims were speedily extinguished
following the break from England, and land thereafter was held in “fee
simple.” Such royal prerogatives as the right of the monarch to white
pines on private land were, of course, nullified. States abolished entail,
also, a move which enhanced the authority of the owner to dispose of
his lands, since entailed estates could not be broken up.

With the Declaration of Independence, the whole edifice of mer-
cantilism as imposed from England was swept away. One history
describes the impact of this as follows: “As a result of the American
Revolution, freedom of enterprise, that is, the equal opportunity of any
individual to engage in any economic activity he chooses in order to
amass wealth, and to hold onto his wealth or dispose of it as he pleases,
became a living reality in America to a greater degree than before. 14

Another sort of innovation may be described as anti-class in its
character. Fixed classes are supported and maintained by government
where they exist. Americans of this period wanted to remove govern-
ment support of classes and prevent the growth of special privileges
by which classes are shaped. Some of the actions already described
were, in part, anti-class measures. For example, the established Church
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of England was hierarchical and, in England particularly, a major sup-
port of class arrangements. Its disestablishment in America siruck at
the root of government support of class structures. Entailment was a
means of perpetuating great estates, just as quitrents were devices for
maintaining aristocracies. Other actions were taken that were even more
pointedly aimed at removing government from its role as class per-
petuator.

One of these wag the abolition of primogeniture. Primogeniture was
the rule that the estate of one who died without a will should go either
whole or in large part to the eldest son. States abolished this rule and
adopted the practice of dividing the estate equally among the children
when the father died intestate. The tendency of this was for great estates
to be broken up from time to time.

Various sorts of provisions were made in state constitutions to pre-
vent the growth of aristocratic privileges. For example, the Virginia Bill
of Rights had this provision:

That no man or set of men, are entitled to exclusive or
separate emoluments or privileges from the community, but
in consideration of publick services; which, not being descendi-
ble, neither ought the offices of magistrate, legislator or judge
to be hereditary. 13

The Massachusetts Declaration held:

No man, nor corporation, or association of men, have any
other title to obtain advantages, or particular and exclusive
privileges, distinet from these of the community, than what
arises from the consideration of services rendered to the pub-
lic; and this title being in nature neither hereditary, nor trans-
missible to children, or descendants, or relations by blood; the
idea of a man born a magistrate, lawgiver, or judge, is absurd
and unnatural. 16

The animus against titles of nobility found expression sometimes. So
strong was the animus against hereditary positions that the Society of
the Cincinnati, a voluntary association of officers who had served in the
War for Independence, found it expedient to abandon the rule that
membership could be inherited to allay the indignation against them.
Frequent elections and restrictions on the amount of time one could
serve in office were efforts to prevent the emergence of a ruling class,
at least in part.

The kind of equality sought by prohibitions against governmentally
fostered classes was eguality before the law, So far as any other equality
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was concerned, American opinion of that time accepted differences in
wealth and social station as inevitable and desirable results of differences
in ability and effort. Undoubtedly, there were those in that day who
would have liked to have some portions of the wealth and estates of
others—who coveted what was not theirs—as there are in any day, but
they were either inarticulate or ashamed to profess their views. Some
historians have made much ado about the confiscation and sale of Loyal-
ist estates during the war. This is treated as if it were a redistributionist
scheme, and there is an attempt to give factual support to this notion
by pointing out that large estates were sometimes broken up before they
were offered for sale. This did sometimes happen, but it does not follow
that it was done with any motive of equalizing holdings. Small parcels
attract more bidders than large ones; hence, the price attained for
large estates was likely to be increased by dividing them up. Moreover,
large estates were sometimes formed or added to by buying several
parcels. 17

There were some general changes in governments during this
period, changes in degree from what they had been under British rule.
The main tendency was to make the state governments more dependent
upon the popular will than they had been during the colonial period.
The new state constitutions required that all state officers either be cho-
sen by the electorate or appointed by those who had.

The main jmpetus behind making governments depend more
closely on the electorate was a profound fear of government. This suspi-
cion was most clearly shown in a distrust of governors and courts, those
parts of the government that had not been popularly chosen during the
colonial period. The colonists feared the legislatures, too, or so the Hmi-
tations on them would indicate, but out of their colonial experience,
they feared them less than the other branches. In point of fact, Ameri-
cans relied rather heavily on a narrow and provineial colonial experience
in making their first constitutions. Probably, Massachusetts and New
York should be excepted from these strictures.

The office of governor—or whatever the executive might be called,
for some states abandoned briefly that colonial title—was stripped of
much of the power and most of the independence enjoyed by colonial
chief executives. Colonial governors had usually possessed an absolute
veto over legislation. The new executives were stripped of the veto
power in all but two of the states—Massachusetts and New York—and
in these the power was somewhat weakened. In all the states but New
York the legislatures or the constitutions governed the assembling and
dispersal of the legislative branch. In eight of the states, the chiet execu-
tive was elected by the legislature, and he was made, thercby, greatly
dependent upon it. His tenure of office was usually quite brief. In nine
states, it was only 12 months, and nowhere was it for a longer period
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than three years. To prevent the growth of personal power in the hands
of the governor, most state constitutions limited the number of terms
he could serve in a given period.*®

The courts generally were made more dependent on legislatures
than they had been formerly. The Pennsylvania constitution described
the relationship this way: “The judges of the supreme court of judicature
shall have fixed salaries, be commissioned for seven years only, though
capable of reappointment at the end of that term, but removable for
misbehavior at any time by the general assembly. . . .7%9 Even so, the
principle of separation of powers generally prevailed between the courts
and the legislature more fully than between governors and legislatures.

The legislatures were subject to frequent elections, a device for
making them closely dependent upon the electorate. In ten of the states
the lower house was subject to annual elections; in two states their terms
were only for six months. The members of the upper house usually had
somewhat longer terms, but one state did not even have an upper
house.?® Even so, the powers of the legislatures were quite extensive.
Thomas Jefferson complained that in Virginia:

All the powers of government, legislative, executive, and
judiciary, result to the legislative body. . . . An elective despot-
tsm was not the government we fought for, but one which
should net only be founded on free principles, but in which
the powers of government should be so divided and balanced
among several bodies of magistracy, as that no one could tran-
scend their legal limits, without being effectually checked and
restrained by the others.2t

What had been generally done was this: Americans in establishing their
state governments had sought to check them by the electorate rather
than by an internal balance of powers. The people could, however, use
their influence to abet arbitrary government as well as to check it.

There was also some extension of the franchise during this period.
Particularly, several legislatures were reapportioned to give inhabitants
in the back country a more nearly proportionate voice in government.
One trend, in this connection, was the movement of state capitals inland
from the coast to make them more accessible to the back country,

Most of these were changes of degree rather than of kind. To call
them revolutionary, as some twentieth century historians have, is a dis-
tortion of what happened and a stretching of the meaning of revolution
bevond reasonable confines. Insofar as they were changes from what
had prevailed, they were culminations of trends long afoot. Americans
had been tending toward religious liberty in practice long before they
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established it in fundamental law. Thev had been evading, so far as they
could, quitrents, primogeniture, and entail. Their new governmenta]
structures embodied much of what they had been contending with the
British for. Bills of rights, bicameral legislatures, and weak executives,
were built on the British model. The assault on special privilege did
run contrary to recent British practice to some extent, but it was quite
in accord with what Americans had been doing almost since they had
reached the New World. If in their early enthusiasms in government
building they did not attend to a broader experience than their colonial
one, this did not make their acts revolutionary, only precipitate. They
were clear enough that they wanted to protect the individual from gov-
ernment in the enjoyment of his rights; they did not at first realize how
much more this took than felicitously phrased declarations. Weak gov-
ernments do not make liberty and property secure; that is the office
of powerful governments internally restrained. Many Americans were
to learn this lesson, and rather quickly. But just as their first experi-
ments were not revolutionary in character, no more were their later
alterations a counter-revolution.
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15
The Critical Period

Americans established weak governments after they separated from
England. Indeed, the governments were weakest at the points requiring
greatest strength, namely, in the conduct of relations with foreign pow-
ers and in the executive branch. Tt is easy to understand and sympathize
with their reasons for establishing weak governments. Government, any
government, has the potential for tyranny. Its monopoly of the use of
force within its jurisdictions tends to make those under it impotent in
conflict with it. Men are drawn to it by the opportunity it offers for
the exercise of power, and the likelihood of the abuse of power is almost
as certain as death and taxes. Why not, then, guard against these poten-
tialities becoming actualities by keeping government weak? Let the
power reside mainly in the people, and make those in government come
hat in hand frequently asking for what they need. Why not, indeed?

Because, in the first place, the attractiveness of a weak government
to the law-abiding is based largely on illusion, the illusion that weak
is synonymous with limited and restrained. It is not; it is synonymous
with impotent, frail, and lack of power to perform allotted functions.
Government maintains peace by having the respect of the decent, hold-
ing the irrational in awe, and intimidating the lawless. A weak govern-
ment is more likely to be arbitrary, capricious, and even despotic than
a strong one, for the uncertain status of its ability to use force leads
to unpredictable usages. The weakness of Congress set the stage for
its inflationary policies. The weakness of state governments resulted in
arbitrary practices for raising supplies for the army during the war. A
weak government is prone to preying on the weak-—those who most
need its protection—and this penchant is probably aggravated by
popular governments which are continuously seeking popular support,
The treatment of Loyalists by the state governments during and after
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the war is probably a case in point. Above all, weak governments invite
challenges to their authority which, when brought forth, result in war
or revolution. How critical the situation was in America in the mid
1780’s is and will remain in doubt, but the portent of crisis follows
necessarily from the condition of the governments.

That the state governments were weak as well as the Congress is
revealed by analysis. Governors were made nearly impotent by their
dependence on the legislatures. Legislatures had considerable power of
making laws, but they were not charged with executing them. The Con-
gress established by the Articles of Confederation had little power at
all. It was charged with major responsibilities, vet it had no independent
executive, no courts of its OWIl, nor any direct sources of revenue.
Moreover, the members of Congress were made so dependent upon
state legislatures for their tenure that they were most reluctant to act.

The hane of republics is a lack of continuity of government because
the government changes hands so often. Each election may bring a new
set of rulers. Monarchy does not suffer much from this defect, but it
has others which disqualified it for Americans. The constitution makers
of the revolutionary period aggravated the discontinuity attendant upon
republics. Not only did constitutions frequently call for annual elections
but alsq there were sometimes limitations on how frequently within a
period an individual could serve. Members of Congress had no assur-
ance of continuation from one session to the next or even that they
might not be recalled during a session, and they were prohibited to
serve more than a portion of a given period. Tt was difficult, in these
circumstances, for the goveraments to have even that continuity which
they can have in republics. It is true, of course, that it was virtually
impossible for one man to gain much power, but it was equally difficult
for him to exercise governmental authority.

The greatest weakness of governing power was in conducting rela-
tions with foreign countries. The responsibility devolved upon the Con-
gress for carrying on these relations, but that body did not have the
power to compel the acceptance of its decisions. It had no courts de-
pendent upon it with authority to act upon the people. There was talk
that Congress might use force upon states, but such a measure would
have been war. The states had more powerful governments than did
the Confederation, but they Iacked authority to conduct foreign rela-
tions.

By their grauts of power to their governments, it is clear that
Americans did not sufficiently appreciate the necessity for some govern-
ment exercising the powers that the British had during the colonial
pericd. A good case could be made that this was true regarding trade
restrictions, but the fatlure to empower a government to deal effectively
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with foreign nations was like burning down the barn to get rid of the
rats if what they opposed was mercantile regulations.

That Congress was almost impotent in dealing with other nations
does not have to be concluded from theory alone; history affords exam-
ples enongh. Nowhere was the weakness clearer than in relations with
England. John Adams became minister to the Court of St. fames in
1785. He hoped to obtain a commercial treaty with Britain that would
open British colonial ports to American ships. But he found the govern-
ment there unwilling to make any concessions, almost contemptuous
of the usefulness of any agreement with the Confederation, and well
satisfied with commercial relations as they stood. Instead of being able
to make new agreements, Adams found himself occupied with questions
surrounding the terms of and compliance with the Treaty of Paris of
1783.

The British reproached the United States through Adams for not
complying with the terms of the treaty. The treaty required Congress
to recommmend to the states that the rights of Loyalists be restored. (This
had been a concession by the United States, since the British were not
committed to nor did they make reparations for damages done by their
armies or Loyalists in the United states.) Congress did, indeed, make
such-a recommendation to the states, but some of the states were more
inclined to further retaliation, and none of them was favorably disposed
to full restitution for Loyalists. Technically, Congress had complied with
the terms of the treaty, but the failure of the states to heed their recom-
mendation pointed up the weakness of the Confederation. The treaty
also specified that the states would not hamper or impede the collection
of debts by British citizens. One history says: “There is no doubt that
this article was violated both in letter and spirit. Virginia, where the
debts were heaviest. . . , led the way in passing laws hampering the
recovery of British debts.”t Congress was, of course, powerless to do
anything about the state recalcitrance,

American compliance with the treaty was made the more pressing,
because the British used it as an excuse for failure to comply in the
Old Northwest. They had several military posts on the American side
of the Great Lakes. Contrary to the treaty provisions, they did not
evacuate them: instead, a secret order to hold them indefinitely went
out in 1784. Though the posts themselves were peripheral, they pro-
vided bases for the British to exercise influence on Indians in American
territory and for carrying on a lucrative fur trade.® This increased the
difficulty of making white settlements in the area and, thus, of the sale
of lands by the Confederation.

Difficulties with Spain were, if anything, more pressing than those
with Britain. Trading privileges were not at issue, for Spain had opened
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up her most important colonial ports to America. The major issues were
the location of the boundaries between the United States and Spanish
territory to the south and west, and navigation and use of the Mississippi
and ports on it. The difficulty arose out of differences in claims and
designs on the old Southwest between the United States and Spain.
Spain had lately reacquired Florida, which included at that time a West
Florida extending all the way to the Mississippi. Spain continued its
historic claim to the vast territory west of the Mississippi. These ter-
ritories gave Spain control over the gateway to the Gulf of Mexico. The
fact that Britain had ceded territory to the United States did not greatly
impress the Spanish, particularly when these same British were clinging
to their own posts to the north in defiance of the treaty.

In 1784, Spain concluded treaties with Indians within the territory
of the United States. Moreover, Spain held onto a military post at
Natchez which had been acquired during the war but which was now
within the treaty territory of the United States. Spain also made private
agreements with Americans for the use of the Mississippi ports and was
working to undermine the allegiance of those west of the Applachians
to the United States. It was the position of both Britain and the United
States that navigation of the Mississippi River was free to all, but Spain
did not recognize this position. Nor would Spain grant the right of
deposit of goods in New Orleans—a right essential to the effective use
of the Mississippi—to the United States.

Of course, use of the Mississippi was an absolute requirement for
the commercial development of the trans-Allegheny region of America.
The expense of transporting freight from the west to the east overland
was prohibitive; only lightweight eargo of very high value could even
be considered worth transporting in this fashion. Even so, settlers
poured into this area in increasing numbers in the 178('s from the older
states despite the fact that, as matters stood, they must either switch
their allegiance to Spain or be denied the opportunity of developing
the country. John Jay conducted negotiations over a considerable period
with the Spanish diplomat, Diego de Gardogui, but the United States
had little to offer and the Spanish little to fear from the continuation
of the deadlock. Jay saw scant hope for seitling the dispute favorably
to the United States by negotiation and was entirely unenthusiastic
about a recourse to arms. “For,” he said in 17586, “unblessed with an
efficient government, destitute of funds, and without publick credit,
either at home or abroad, we should be obliged to wait in patience for
better days, or plunge into an unpopular and dangerous war with very
little prospect of terminating it by a peace, either advantageous or
glorious. ™

Not all the difficulties of the Confederation were with European
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countries; those people commonly called the Barbary Pirates along the
African coast of the Mediterranean disrupted trade in a particularly dis-
tressing way. Several Moslem principalities, or whatever they should
be called, had long preved on shipping in the Mediterranean. Countries
who wished to avoid their depredations were expected to pay bribes.
Once the Americans cut themselves loose from British protection, they
were exposed to these pirates. Algeria went to war with the United
States, or so rumor had it, seized two American ships, and enslaved
their crews. The enslaved Americans “were forced to carry timber and
rocks on long hauls over rough mountainous roads.”® Congress offered
to ransom the sailors, but the amount they could and did offer was too
small. A “diplomat” from another principality approached the United
States with the proposition that the harassment of shipping would cease
if tribute in sufficient amount were paid. As things stood, however, the
United States could neither afford to pay tribute nor assemble the neces-
sary force to suppress the pirates.®

Many of the Confederation’s troubles can be traced to financial dif-
ficulties. These were frequently tied in and contributed to the ineffec-
tiveness in dealing with foreign nations. A country that had repudiated
its currency at the outset and whose diplomats had to go cup in hand,
as it were, to other nations seeking funds was hardly in a good bargain-
ing position. There were, of course, domestic as well as foreign conse-
quences of the financial shambles of the Confederation.

The methods used to finance the war had left not only a debt (de-
spite the repudiation of the currency) but also a legacy of consequences
which many do not ascribe to the inflation. Inflation throagh the vear
of 1780 was followed hy a drastic deflation. There is no mystery about
the cause of the deflation; when the tender laws were removed the Con-
tinental paper ceased to circulate as money. Much the same thing hap-
pened to the paper money that had been issued by the states during
the war. Specie replaced paper as currency, bul there was much less
of it than there had been of the other. Prices then had to be adjusted
downward to make trade feasible in the new currency. The supply of
currency was further depleted when trade with Britain was resumed,
for the United States had an unfavorable balance. Americans still
showed a marked preference for British goods and large quantities of
them were imported, but the British did not buy goods of nearly the
same value from Americans. There had long been an imbalance between
the two, but it was worse now bhecause the British would not allow
Americans to make up the difference by carrying goods to British posses-
sions. “The result was that within a year or two after the war . . . there
was a dearth of both paper money and hard money.”®

A drastic deflation produces, or is, what is most commonly called
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a depression. The deflation itself can be correctly described as a healthy
corrective to the inflation that preceded it, a return to sound values
from the grotesquely inflated situation that disrupted the market. De-
pressions, on the other hand, are universally deplored, at least in our
time. Nor is this so strange, for although prices can be adjusted to the
monetary situation, the same can hardly be accomplished regarding
obligations contracted during the inflation. Prices fall, money is hard
to acquire, vet debts remain to be paid. As one historian writing about
these times said: “Hard is the lot of one whe, burdened with taxes and
debts and destitute of cash, is beset by falling prices of the things he
makes and sells.”?

Historians differ as to the extent, depth, and impact of the depres-
sion of the 1780°5. Some hold that it deepened and worsened in the
Iatter part of the decade.® One historian, at least, cites considerable evi-
dence that economic conditions were greatly improving after 1785.9 For
example Benjamin Franklin wrote in 1786: “America never was in
higher prosperity, her produce abundant and bearing a good price, her
working people all employed and well paid, and all property in lands
and houses of more than treble the value it bore before the war; and
our commerce being no longer the monopoly of British merchants, we
are furnished with all the foreign commodities we need, at much more
reasonable rates than heretofore.”™® George Washington wrote in a
similar vein in 1787: “In the old states, which were the theatres of hostil-
ity, it is wonderful to see how scon the ravages of war are repaired.
Houses are rebuilt, fields enclosed, stocks of cattle which were
destroyed are replaced, and many a desolated territory assumes again
the cheerful appearance of cultivation.”!!

The truth seems to be that some people were in distress, and some
were prosperous. That is not an earthshaking conclusion, because much
the same can be said at any time. But those not doing well at this time
were frequently hurt in one way or another by the legacy from the war.
Those who had gone into debt to buy real property on long terms during
the inflation were undoubtedly often hard put to pay off in the much
scarcer money that was now being used. For example, in Worcester
County, Massachusetts, over 2,000 suits were taken to court for recov-
ery of debt in one year.!2 Americans had to adjust not only to a reduced
money supply but also to a new trading situation after the break from
England. To many, the new situation provided new opportunities, but
others tried to cling to and make a go of the old relations (particularly
was this true of trade with England). The states were generally deeply
in debt from the war, and some of them attempted to retire their obliga-
tions by levying taxes. This could be particularly hard on those who
owed debts for their fand and had to pay high property taxes as well.
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These facts are relevant to a mounting crisis in the United States
because thev were the occasion for pressures on the governments to
do something about them. Some of the functions people were accus-
tomed to have government perform were either not being performed
or were irregularly performed. Americans not only had a legacy of mer-
cantilism but also one of monetary manipulations. Debts, taxes, and
trade regulations plagued the new governments. There was not even
a standard currency throughout the United States.

When the Continental and state currencies were repudiated,
people used coins primarily for a medium of exchange. There were few
minted in America during this period, so that foreign coins circulated
mostly: “English, French, Spanish, and German coins, of various and
wncertain value, passed from hand to hand. Beside the ninepences and
four-pence-ha’-pennies, there were bits and half-bits, pistarcens,
picayunes, and fips. Of gold pieces there were the johannes, or joe,
the doubloon, the moidore, and pistole, with English and French
guineas, carolins, ducats, and chequins,”*® In addition to the difficulty
of calculating the respective value of each of these coins, there was the
complication that coins were frequently worn or clipped. A man who
accepted one of the latter at full value might have it discounted when
he tried to use it. Americans did not have a medium of exchange; they
had media through which exchanges of money for money were almost
as precarious as exchanges in goods and they were using coins whose
sovereigns could not regulate and over whom Americans had no control,

There was hardly any reason, however, for the citizenry to have
any confidence in the monetary actions of the Congress, nor, for that
matter, of the legislatures of the states. Not only had the Confederation
repudiated its currency, but the debts which it still recognized were
poorly serviced, The total debt of the United States at the end of the
war, foreign and domestic, was about $353,000,000. Far {rom being
retired, it continued to grow. By way of requisitions from the states,
Congress received $2,457,987.25 in the period from November I, 1781
to January 1, 1786. This was barely enough to pay current expenses
for the government. ' Rohert Morris sent along this comment when he
resigned as head of the treasury in 1783: “To increase our debts while
the prospect of paying them diminishes, does not consist with my ideas
of integrity. I must, thercfore, quit a situation which becomes utterly
insupportable.”1% Those who succeeded him may have had less integrity
than he professed, but they were hardly better supplied with money.

It was commonly held that the greatest deficiencies of Congress
under the Confederation were the lack of the power to tax and the ina-
bility to regulate trade. There should be no doubt that the lack of the
power to tax made Congress almost impotent to perform the functions
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allotted to it. As to trade, Congress was almost powerless either to reg-
ulate or to prevent the states from doing so. Whether trade needed
regulating was debatable, but if it did, a strong case could be made
against the states doing it. Indeed, some states undertook to set up
tariffs and to discriminate against ships of other lands, particularly those
of England. But it was exceedingly difficult for states to set rates which
would accomplish even those dubious advantages supposed to follow
from them. If the tariffs were too high, in comparison with those of
swrrounding states, goods might come into the state from ports of entry
located in other states. If imported goods were finally consumed in
another state from the one imposing the tariff, the state was actually
levying taxes on citizens of other states.

The regulation of trade by the states worked against a common mar-
ket for all the United States and threatened to turn some states against
others, John Fiske described the situation this way:

Meanwhile, the different states, with their different tariff
and tonnage acts, began to make commercial war upon one
another. No sooner had the other three New England states
virtually closed their ports to British shipping than Connecticut
threw hers wide open, an act which she followed by laying
duties upon imports fromm Massachusetts. Pennsylvania dis-
criminated against Delaware, and New Jersey, pillaged at once
by both her greater neighbours, was compared to a cask tapped
at both ends.1®

Trade discriminations sometimes lead to war. Not only was there the
possibility that one American state might go to war against its neighbor
but also that discriminations against or by foreign countries might lead
some country to go to war against a state. In such a case, the United
States would be drawn into the war, for the authority to make war was
vested in Congress. To say the least, the situation was anomalous.

It is strange, but true, that the events which finally provoked
Americans to do something about the union did not directly involve
the Congress and its ineffectiveness. Perhaps it is not so strange on
reflection, for Congress rarely did anything. The failure to act may be
indictable, but I think it would he hard to get a jury to convict. Congress
presented a low silhouette to its eritics. True, it repudiated its currency,
could not pay its debts, could not force the states to meet their quotas,
could not protect its citizens abroad, and did not do most of the things
it was authorized to do with much energy. But, then, it seldom gave
offense, and people spread over a vast land were more used to opposing
government action than seeking it. It is most probable that if some crisis
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had swept Congress away it would have gone with a whimper rather
than a bang. In our day, we have seen exile governments seeking a
country to govern; the United States was an exile country awaiting a
government,

It was trouble in New England in 1786-87 that aroused fears which
prompted men to action. Paper money, taxes, and debts were the ocea-
sion of challenges to some state governments, Most states were under
pressure to make paper money issues. Seven had done so by 1788 but,
as might be expected, there was considerable opposition to such actions.
Rhode Island not only issued paper money but revived harsh methods
to try to make it circulate. Faced with fleeing creditors and merchants
abandoning the state, the “legislature passed an act declaring that any-
one refusing to take the money at face value would be fined £100 for
a first offense and would have to pay a similar fine and lose his rights
as & citizen for a second.”” When the act was challenged, the court
declared its opinion that the act was unconstitutional. The judges were
called before the legislature, interrogated, and some of them dismisssed.
Rhode Island’s government was viewed with contempt by many Ameri-
ans.

Rhode Islanders would probably have been left to suffer the disad-
vantages of their own government or get out—the latter was becoming
an attractive option—but it was not easy to take so sanguine a view
of events in Massachusetts. There was widespread dissatisfaction with
the foreclosures on farms and imprisonment for debts. Some of the dis-
contented wanted a moratorium on the collection of debts and/or paper
money to be issued. Taxes were also levied in such a fashion as to arouse
resistance to their collection. The discontent may have been agitated
by British agents; certainly, money was made available for the discon-
tented to use to take action, t]mugh who was behind this was never
definitely established.

Overt action came when mobs began preventing courts from sitting,
Beginning in early September of 1786, a succession of courts were dis-
rupted and prevented from conducting business by large groups of
armed men: at Worcester, at Coneord, at Taunton, at Great Barrington,
and at Springfield. The legislature did not take the desired action, and
a rebel force was organized. The climax of these events came in January
of 1787. It is known as Shays’ Rebellion, taking its name from one of
its leaders, Daniel Shays. Massachusetts authorized an armed force to
put down the rebellion, and the rebel force was dispersed on January
23. New Hampshire was threatened by a rebel force, but the movement
was quickly put down by decisive action by Governor John Sullivan who
had been a general during the late war,

The call for a convention to deal with constitutional matters had
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been issued prior to these events. 1t came from some delegates to what
was supposed to have been a convention at Annapolis in 1786. The con-
vention was supposed to have dealt with commercial matters, but it
lacked a quorum of states, so a call was issued for a more general con-
vention for next year. It did not take Shays” Rebellion to awaken some
Americans to the need for constitutional revision.

Anyone who wanted a government for the United States could see
that Congress was not supplying it. “Between October 1, 1783, and
January 31, 1786, Congress had a quorum on only ten days, and never
were more than seven states represented. Between October 1, 1785,
and April 30, 1786, nine states—the minimum required to do any seri-
ous business—were represented on only three days.”'® As mobs began
to intimidate courts in Massachusetts, one historian notes that “the Con-
gress of the United States had likewise ceased to function.”™® As the
riotous events moved to their culmination in early 1787, one state after
another elected delegates to the Constitutional Convention. Finally,
even Congress acted by recommending to the states that they send
delegates. The fear of the rebellion spreading had apparently tipped the
scales.

The site of the convention was Philadelphia, the time appointed
to convene May 14, 1787, and the object was to contrive a government
adequate to the common tasks of the United States.
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Making the Constitution

... Ifeel it a duty to express my profound and solemn
conviction . . . that there never was an assembly of men
charged with a great and arduous trust, who were more pure
in their motives or more exclusively or anxiously devoted to
the obiect committed to them to . . . best secure the perma-
nent liberty and happiness of their country.

James Madison

It is too probable that no plan we propose will be adopted.
Perhaps another dreadful confliet is to be sustained. If to please
the people, we offer what we ourselves disapprove, how can
we afterwards defend our work? Let us raise a standard to
which the wise and honest can repair. The event is in the hand
of God.

—George Washington

Even though this was an era studded with felicitously worded decu-
ments and momentous pronouncements, all of these pale beside the
Constitution of 1787-the United States Constitution. It stands alone
among them in the impact it has had, in its imitability, and in the role
it has had in the lives of generations that were then vet to come,

All this is quite remarkable, Certainly, Congress envisioned no such
document when it sent out a call for a convention. Nor could most of
those who assembled in convention see how, at the outset, they could
overcome the difficulties in the way of drawing a satisfactory constitu-
tion. Even were a masterpiece produced, it appeared most likely that
it would be rejected by the states, Few have ever remarked it, yet it
may well be that the most amazing thing of all is that the Constitution
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wag not the work of a single man, or even of two or three, but of a
convention. It is a commonplace that committees produce little of value;
but here, by a group larger than most committees, the exception was
made to happen.

Some have described what happened as more than remarkable; it
has even been called a miracle. George Washington wrote to Lafayette
that it was “little short of a miracle that the delegates from so many
different States {(which States you know are different from each other),
in their manners, circumstances and prejudices, should unite in forming
a system of National Government, so little liable to well-founded objec-
tions.”! Miss Catherine Drinker Bowen’s recently published book on
the convention is called Miracle at Philadelphia. Whatever it was, or
should be called, all who are open to an examination of the evidence
will admit that it was an extraordinary event.

Even so, the convention did not get underway any more auspi-
ciously than did most other assemblages in that age; it was called for
May 14, but there was not a guorum to do business until May 25. It
was no easy matter to assemble men from over the length and breadth
of the United States; delegates from Georgia, say, had a formidable dis-
tance to travel, and even an early start did not necessarily lead to a
prompt arrival. In any case, promptness was better calculated in weeks
than in hours.

The Virginia delegation was the first appointed by a legislature, and
its members began to arrive in Philadelphia before other out-of-staters.
It was an impressive delegation, including among its members some
of that state’s leading citizens: George Washington, Edmund Randolph,
George Mason, and James Madison. (George Wythe, one of the best
legal minds in America, put in an appearance but left shortly to attend
his dying wife.) Most of the Pennsylvania delegates did not have to make
a journey to get to Philadelphia, so that they were available from the
beginning. Tt was an impressive delegation, for it included Benjamin
Franklin, Robert Morris (who, if he was there, remained silent during
the dehates), Gouverneur Morris, and James Wilson.

The New England states were not only the slowest in appointing
delegates but also theirs were among the last to arrive. Rhode Island
rejected the invitation to appoint delegates. {The absence of Rhode
Islanders was not considered a handicap during the convention, for that
state’s behavior was so universally deplored that men did not gladly seek
the counsel of her citizens.) The New Hampshire delegates were
exceedingly late; two of the four appointed finally arrived on July 23.
(They could not come earlier because the state had not provided for
their expenses.) New York appoeinted three delegates—Alexander
Hamilton, Robert Yates, and John Lansing— rather reluctant ones, we
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gather, for Yates and Lansing withdrew after a short period of
attendance and Hamilton was absent for an extended period. Over ali,
12 states had 55 delegates in attendance at one time or another. From
most indications, the greatest concern for a stronger general government
was among the delegates from the states located from New Jersey south-
ward. The leadership in the convention came mainly from four states,
and in this order: Virginia, Pennsylvania, Connecticut, and South
Carolina. Two other states’ delegations played some considerable role:
New Jersey and Massachusetts. Delegates from other states were gener-
ally less conspicuous during the debates, though Luther Martin of Mary-
tand and George Read of Delaware would have led if they could have
attracted followers.

The delegates were as well qualified as could have been assembled
in America, qualified both by experience and training. Among them
were 39 who had served at one time or another in Congress, eight who
had signed the Declaration of Independence, eight who had helped
draw state constitutions, one, John Dickinson, who is credited with the
first draft of the Articles of Confederation, seven who had been chief
executives of their states, and 21 who had fought in the war. Thirty-
three were lawyers, and ten of these had served as judges. About half
of them were college graduates, more from Princeton than from any
other institution.?

Both youth and advanced age were represented at the convention.
The youngest delegate was Jonathan Dayton of New Jersey at 26; the
oldest, Benjamin Franklin, who was, as he said, in his eighty-second
vear. The average age was in the low forties. Some of the leaders, how-
ever, were rather young: Charles Pinckney of South Carolina was only
29, Gouverneur Morris 35, and James Madison 36. They were counter-
balanced by men of middling vears and extensive experience, for exam-
ple: John Dickinson 54, Roger Sherman 66, and John Langdon 67.

George Washington almost did not come, even though his presence
at the convention was essential—for it was generally agreed that he was
America’s first personage. When he was informed of his election, he
asked that someone else be appointed in his stead. He gave two reasons
why he should be excused: one that now appears trivial, that he had
already declined an invitation to attend the convention of the Society
of the Cincinnati which would be meeting in Philadelphia at about the
same time; the other, however, was good enough reason in any age,
for he was suflering so from rheumatism that he could turn in bed only
with the greatest difticulty, and men do not gladly leave the comforts
of home when they are ill. Friends so earnestly urged him to attend,
however, that he changed his mind.

Washington arrived in Philadelphia before the convention was
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scheduled to begin. It had long since become difficult for him to go
anywhere quietly, and there was good reason to publicize this trip. He
was met at Chester by a troop of horses which escorted him into
Philadelphia where cannon were fired and bells rung.? The fact that
Washington had arrived gave notice that the convention was important
and that laggards should make haste to get there. When the convention
was organized, Washington was elected, unanimously (as when was he
not), to preside, an office which he took so seriously that he attended
each session, though it was the most oppressively hot summer in the
memory of Philadelphians. If Washington could endure it, others could
and did. He was a man of stern visage, impressive physique, and high
seriousness; with him in the chair, the convention could hardly be any-
thing but what it was, a deliberative body which pursued its business
in an absence of frivolity and without stooping to personalities. Though
Washington did not participate in the debates until the closing days
when he made a brief speech, there was no doubt where he stood on
the Constitution. He signed it gladly, and took care to let men about
the country know that he approved of it. The men in the convention
were aware that when they looked toward the chair, they were gazing
at the man who would almost certainly be the first President of the
United States. This emboldened those who wanted a strong President
to make the office powerful, for they were confident that Washington
would not abuse such powers. Gouverneur Morris wrote to Washington
a few weeks after the convention to describe the importance of his role:

I have ohserved that your name to the new Constitution
has been of infinite service. Indeed, I am convinced that if
you had not attended the Convention, and the same paper had
been handed out to the world, it would have met with a cooler
reception, with fewer and weaker advocates, and with more
and more strenuous opponents.®

Benjamin Franklin was the other most prominent American; his
hold on the affections of his countrymen was not so great as that of
Washington, but his international fame was such that any gathering
which had the benefit of his counsels gained in reputation. Though he
was getting old—in fact, was old—his mind was still clear, his vast fund
of experience still at his command, and his accomplishments as a racon-
teur still led men to seek his company. He was not only aged but also
infirm. He had to be carried in a sedan chair to the sessions, and he
wrote out any but the briefest of remarks so that they could be read
to the convention by his fellow Pennsylvanian, James Wilson. Franklin
contributed most to the convention by avuncular admonitions to the
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delegates to compromise, to compose their differences, and to put aside
so much of their personal desires as might be necessary to accomplish
the object at hand. When the convention appeared to be nearly breaking
up over the question of equal or proportional representation, Doctor
Franklin said: “When a broad table is to be made, and edges of planks
do not fit, the artist takes a little from both, and makes a good joint.
In like manner here both sides must part with some of their demands,
in order that they may join in some accommodating proposition.”® At
another point, he proposed that the sessions be opened with prayer,
for he seemed to think that the influence of religion might link them
together in their efforts to arrive at a new system. At the close of the
convention, Franklin made an eloguent plea to get those who were hold-
ing out to sign what they had helped to make. In a speech, read by
James Wilson, Franklin said, among other things:

I confess that there are several parts of this constitution
which T do not at present approve, but T am not sure I shall
never approve them: For having lived long, I have experienced
many instances of being obliged by better information, or fuller
consideration, to change opinions even on important subjects,
which I once thought right, but found to be otherwise. It is
therefore that the older I grow, the more apt I am to doubt
my own judgment, and to pay more respect to the judgment
of others. . . .

On the whole, Sir, 1 can not help expressing a wish that
every member of the Convention who may still have objections
to it, would with me, on this occasion doubt a little of his own
infallibility, and to make manifest our unanimity, put his name
to this instrument.®

His advanced age may have increased the influence of his spirit of
accommodation, but he had been adept at the arts of politics and diplo-
macy long before the contentions of young men tired him.

Though the convention was not a large body, a few men did most
of the speaking and a great deal of the other work of hammering out
the Constitution. The leaders included: Madison, Mason and Randolph
of Virginia, Gouverneur Morris and Wilson of Pennsylvania, Charles
Pinckney and Rutledge of South Carolina, Ellsworth and Sherman of
Counecticut, King and Gerry of Massachusetts, and, perhaps, Paterson
of New Jersey. According to one tabulation, Gouverneur Morris spoke
on 173 different occasions; Wilson, 168; Madison, 161; Sherman, 13§;
Mason, 136; and Gerry, 119.7

James Madison has frequently been described as the Father of the
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Constitution. Certainly, he was one of its principal architects. He was
not impressive to look at; judging by his appearance it would have been
easy to mistake him for a clerk. He was quite short and thin, “Little
Jemmy,” they called him, “no bigger than a half cake of soap.” Nor
was he an orator; he spoke in such a low voice that those keeping jour-
nals often missed a part of what he said. He made up for these shortcom-
ings, however, with intellectual acuity, sharp insight, and tenacity in
the pursuit of his object. Moreover, he had prepared himself for the
task of making a new constitution. Much of his time in the months
before the convention had been spent in reading, and mastering, the
literature on government. A plea to Jefferson in Paris had brought a
plethora of hooks to augment his supply at home. The Virginia Plan,
from which the Constitution emerged, was presented on the floor by
Governor Randolph, but Madison had undoubtedly done much of the
work on #. He might be said to have mothered the Constitution, too,
because he devoted himself to it exclusively during the months of the
convention. His recollection was that he not only attended every session
but that he was never absent for more than a few minutes, and he was
certain that he could not have missed a single speech of any duration.
He kept copious notes of the speeches, and they are judged to be the
most reliable record of what was said. This was a marathon undertaking
itself, but he also spoke frequently, and at length, with a masterful show
of erudition.

Gouverneur Morris was, however, the most dazzling speaker in the
convention, an orator whose learning and close reasoning gave an irre-
sistible thrust to his forensic skill. He had been maimed both in arm
and leg, and stumped about on a wooden leg, but it is difficult to think
of him as a cripple, for he was reputed to be quite a lady’s man and
known as a bon vivant. Madison and Morris were men who knew what
they wanted, who pressed the convention step by step in their direction,
who took care to see that what they had won by their reasoning was
not lost in the maneuvers over detail, but who yielded gracetully when
they were outvoted.

There must have been many moements of high drama during the
convention, but T think the mast eloquent speech fell from Gouverneur
Morris. The occasion was the discussion of the counting of slaves for
purposes of representation. “He never would concur in upholding
domestic slavery.” Morris said. “Tt was a nefarious institution. It was
the curse of heaven on the States where it prevailed. . . . Proceed south-
wardly and every step you take through the great region of slaves pre-
sents a desert increasing, with the increasing proportion of these
wretched beings. . . . The admission of slaves into the Representation
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when fairly examined comes to this: that the inhabitant of Georgia and
South Carolina who goes to the Coast of Alrica, and in defiance of the
most sacred laws of humanity tears away his fellow creatures from their
dearest connections and damns them to the most cruel bondages, shall
have more votes in a Government instituted for the protection of the
rights of mankind, than the Citizen of Pennsylvania or New Jersey who

views with a landable horror so nefarious a practice. . . . And what
is the proposed compensation of the Northern States for a sacrifice of
every principle of right, of every impulse of humanity. . . ? He would

sooner submit himsell to a tax for paying for all the negroes in the
United States, than saddle posterity with such a Constitution.™ It is
generally believed, too, that Morris did much of the work of the com-
mittee on style which transformed the disparate elements which had
survived the debates into the congruous whole we know as the Con-
stitution—spare, brief, and potent with phrases that have since been
etched into American consciousness by court decision and other action
or inaction.

Impressions tumble over one another of the men during the ses-
sions of the convention: of George Washington presiding from his high
backed chair, leaning forward to try to discern the order of the proposals
from amidst the welter of motions made from the floor, forbearing to
speak on the issues because it would be improper; of James Madison,
scribbling away at his notes, taking the floor to make a point, retiring
to his quarters at the end of the day to flesh out his notes and review
what had been done; of the proud and passionate Edmund Randolph,
a young politician already in mid-career, presenting the Virginia Plan
to the convention, vacillating on issues as the Constitution took shape,
unwilling at last to sign the handiwork of the convention which had been
shaped from his proposals; of James Wilson, tenaciously pressing for a
national government, rising yet once again to support giving the people
a more direct role in the government; of George Read, difficult to listen
to but determined to be heard, single-mindedly arguing for a more pow-
erful executive; of craggy Roger Sherman, whose face would stop a clock
but whose arguments moved the convention toward the accomplishment
of its task: of Charles Pinckney, young, brash, but sufficiently brilliant
in debate to command the attention of the others; of George Mason,
early and late a defender of the rights of man, working with obvious
good will to shape the Constitution, but at last unwilling to sign it; of
John Dickinson, theoretician of resistance in youth, coming to fame with
his daring employment of reason, now grown older declaiming: “Ex-
perience must be our only guide. Reason may mislead us.”?; and of
Jonathan Dayton, the youngest man there, rising to second what had
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not clearly been a motion by Gouverneur Morris on the evils of slavery
and saying: “He did it . . . that his sentiments on the subject might
appear whatever might be the fate of the amendment.”1?

Though the convention was composed of as impressive an
assemblage of men as could have been gathered together at any time,
there were some prominent Americans not there. John Adams was out
of the country, doing his best to represent Congress before the royal
court in London. Adams had lately published a book which surveyed
the constitutional arrangements of various countries, a book whose infhu-
ence might have been greater if its author had been present at the con-
vention. Thomas Jefferson was in Paris as minister to France. Any
gathering without him was lacking one of the American luminaries.
Several of the firebrands of the Revolution were missing, if not missed,
for they were better known lor heat than light. Among them were:
Samuel Adams who was not chosen, Richard Henry Lee and Patrick
Henry who did not choose to attend, and Thomas Paine who was in
Europe trying to promote a project for steel bridges in the interlude
between revolutions. Probably if some of these men had been there
they would have given such vociferous support to the idea of including
a bill of rights that it would have been done, thus removing what turned
out to be the major objection to the Constitution.

The convention was organized so as to proceed about its business
without interference from outsiders or without inhibiting full discussion.
The sessions were held behind closed doors: no record of what was said
or being considered there was to be released without the approval of
the convention. There were no galleries to be plaved to, no press to
be placated. Strict rules governing the behavior of members were
adopted. For example:

Every member rising to speak, shall address the
President; and whilst he shall be speaking, none shall pass
between them, or hold discourse with another, or read a book,
pamphlet or paper. . . .

A member shall not speak oftener than twice, without spe-
cial leave, upon the same guestion; and not the second time,
before every other, who had been silent, shall have been
heard, if he wish to speak. !

The convention operated on the rule that no decision on any particular
of the constitution should be considered final. This enabled the conven-
tion to adjust the parts to one another as alterations were made,

The convention was remarkable both for its orderliness and for the
absence of rancor among the members. On the one or two occasions
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when tempers flared, the strong feeling quickly subsided. Some did
appear to be impatient in the last few days from going over ground
already covered. Even so, an effort was made in the last days to make
changes that might satisty the few holdouts from signing. It is necessary
to read but briefly into Madison's notes to get the feeling that these
men were taking very seriously what they were doing, that though their
task was urgent everything must be considered with great care. Above
all, many were determined to stick with the undertaking until something
had been completed to present to the public.

It was well that they were, for their object lay on the other side
of a thicket of uncertainties, doubts, and differences. Even what they
were supposed to do at the convention was in doubt. The resolution
adopted by Congress calling the convention declared that it was to be
for the “sole purpose of revising the Articles of Confederation.” It was
clear enough what Congress had said, but these men were gathered
to represent their states and were supposed to act under their instrue-
tions, if any. The instructions differed enough one from the other that
a good case could be made that the convention would do what its mem-
bers thought best. Most of those gathered agreed with the idea that
their task was to construct a plan for a new system of government, or
accepted it without cavil. The few who did not could leave, and some
did.

Tt was only with some difficulty that they agreed on how they would
vote. Delegates from several states were bent on having representation
in the new government based on population or wealth, as the Virginia
Plan provided. They would have the best chance of getting this into
a constitution if the states had votes in the convention proportionate
to their populations. There was no likefihood, however, that the smaller
states might agree to this, so the convention votes were by states, each
state having one vote regardless of how many delegates there were, just
as in the case of the Congress. If a state’s delegation was tied in a vote,
that state’s vote would not be counted. A majority of the states present
and voting was sufficient to any decision.

Sentiment had been building for some time that, if there was to
be an effective union of the states, the general government must have
the power to use force on individuals. This, as many saw it, was the
only way to “render the constitution of the Federal Government
adequate to the exigencies of the Union. . . ,”1% as the declaration drawn
at the Annapolis Convention the year before had described the need.
A man named Stephen Higginson had written to General Knox earlier
in 1787 describing precisely what needed to be done: “The Union must
not only have the right to make laws and requisitions, but it must have
the power of compelling obedience thereto. . . ."** Washington had
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written to Madison in March: “I confess . . . that my opinion of public
virtue iy so far changed, that T have my doubts whether any system,
without the means of coercion in the sovereign will enforce due obedi-
ence to the ordinances of a General Government; without which every
thing else fails. . . . But what kind of coercion, vou may ask. This indeed
will require thought. . . "% Washington wrote to John Jay in the follow-
ing vein: "I do not conceive we can exist long as a nation without having
lodged somewhere a power which will pervade the whole Union in as
energetic a manner, as the authority of the State Governments extends
over the several States. . . .”15

There was no way, however, of contriving a general government
which could compel obedience without encroaching on the powers of
the states. Indeed, any attempt to work out such a plan had major obsta-
cles in the way. Both theory and history militated against divided
sovereignty. Theory said it could not be done; history afforded no clear-
cut examples of its having been successfully done. If sovereignty could
not be divided, it a general government was to have coercive power,
then the general government would have to be sovereign and the states
become but districts in a nation. There were men at the convention
who saw it this way and were ready to grasp the nettle.

But such a plan had little hope of ratification, if any. Madison
described some of the difficulty in a letter to Edmund Pendleton before
the convention:

. . . The necessity of gaining the concurrence of the Con-
vention in some system that will answer the purpose, the sub-
sequent approbation of Congress, and the final sanction of the
States, presents a series of chances which would inspire despair
in any case where the alternative was less formidable.18

But if Madison had not known beforehand that the states would be jeal-
ous of their powers and prerogatives, he would have found out soon
enough in the convention. George Mason, his fellow Virginian, ex-
pressed his determination to preserve the vitality of the states in calm
but measured words: “He took this occasion to repeat, that notwith-
standing his solicitude to establish a national Government, he never
would agree to abolish the State Governments or render them
absolutely insignificant. They were as necessary as the General Govern-
ment and he would be egually careful to preserve them. 17 Luther Mar-
tin of Maryland said that he agreed with Mason “as to the importance
of the State Governments. He would support them at the expense of
the General Government which was instituted for the purpose of that
support. . . . They are afraid of granting powers unnecessarily, lest they
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should defeat the original end of the Union; lest the powers should
prove dangerous to the sovercignties of the particular State which the
Union was meant to support; and expose the lesser to being swallowed
up by the larger.”1® Doctor Johnson in contrasting the Virginia and New
Jersey Plans {the Virginia Plan calling for representation to be appor-
tioned according to wealth and/or population while the New Jersey Plan
called for representation by states), brought some of the difficulties out
in the open. He noted that James Wilson and James Madison, advocates
of the Virginia Plan, did not propose to destroy the states. “They
wished,” he said, “to leave the States in possession of a considerable,
though a subordinate jurisdiction. They had not yet however shewn how
this could consist with, or be secured against the general sovereignty
and jurisdiction, which they proposed to give to the national Govern-
ment.?

Some held that they were departing from experience even to try
to contrive a government which depended upon divided sovereignty.
Others argued that the American sitnation was unique, that history
afforded no clear model for it, and that they must innovate. Charles
Pinckney summed up the peculiar situation of America in this vigorous
exposition:

The people of this country are not only very different from
the inhabitants of any State we are acquainted with in the mod-
ern world; but I assert that their situation is distinet from
either the people of Greece or Rome, or of any State we are
acquainted with among the ancients. . . .

Our true situation appears to me to be this
sive Country containing within itself the materials for forming
a Government capable of extending to its citizens all the bless-
ings of civil and religious liberty—capable of making them
happy at home. . . .20

a new exten-

Reason is the sword of the young; experience the shield of age. Some
of the young men at the convention were for casting a new system,
but others wanted no such heady innovation. In any case, the states
must be preserved.

Some of the proponents of an energetic general government
declured that there was little danger to the states to be expected from
it. They appealed to the history of confederacies to show that time and
again it was the states who had intruded upon and broken up the general
government. Others appealed to a broader experience to show that
where power was confided in any government it tended to crush all
opposing power.
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The general government must have sufficient power and prestige
to attract able and dedicated men into its service. The energy of govern-
ment proceeds from the men in it, as John Francis Mercer of Maryland
argued. “It is a great mistake to suppose that the paper we are to pro-
pose will govern the United States. It is the men whom it will bring
into the Government and interest in maintaining it that is to govern
them. ™! Americans of that time were familiar with something that their
descendants know little about: government so lacking in power and
prestige that able men would not deign to serve in it. A seat in the
Congress was hardly coveted by the first citizens, and state governments
found it difficult to attract men of ambition and integrity. Some men
in the convention were loath to provide much reward for serving in
the general government, on the ground that men would be attracted
for reasons of personal gain rather than service. Alexander Hamilton
answered the argument this way: “We must take man as we find him,
and if we expect him to serve the public must interest his passions in
doing s0.722 The idea was vigorously pushed in the convention of limit-
ing the length of time a man might serve in the general government
as well as making those who left office ineligible for appointive office
for a time. James Wilson argued against this idea; he “animadverted
on the impropriety of stigmatizing with the name of venality the laud-
able ambition of rising into the honorable offices of the Government,

"#3 James Madison said: “The objects to be aimed at were to fill
d” ()ﬂlces with the fittest characters, and to draw the wisest and most
worthy citizens into the Legislative service.”?* He doubted that this
could be done by hedging them around with ineligihilities and disqualifi-
ations.

Once it was granted that sufficient power be authorized to attract
strong men who would impart energy to the general government and
give it power to act divectly upon individuals, then all were agreed that
checks must be introduced on this power. Gouverneur Morris thought
the following principles must be introduced:

Abilities and virtue, are equally necessary in both
branches. Something more then is now wanted. I. The check-
ing branch must have a personal interest in checking the other
branch, one interest must be opposed to another interest. 2.
Vices as they exist must be turned against each other . . . 3.
It should be independent.?s

James Madison declared that if it “be essential to the preservation of
liberty that the Legislative, Executive, and Judiciary powers be
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separate, it is essential to a maintenance of the separation, that they
should be independent of cach other.”8

Yet, to accomplish this was a most difficult task. In the British sys-
tem there were different classes to be represented, each class providing
an independent base for its representatives. In America, there was no
sach actual division of the population. Tn Britain, the monarchy and
the secular members of the House of Lords held hereditary positions,
adding another dimension to their independence. But Americans
neither had nor wanted hereditary officials. Hence, the problem: func-
tions might be separated from one another readily, but how could those
in the different branches have different sources of their power? Some
were for having the executive chosen by Congress. But others pointed
out that, if this were the case, he would be dependent on that body.
Fudges might be appointed by the Senate, but if that body might also
remove them from office where was their independence? Probably,
more time was spent on the question of how the executive should be
chosen than any other, though it did not excite the emotions as did
the question of whether representation in Congress should be based
on population or by states.

Above all, there was the question of how those who were to govern
could be made sufficiently independent of their electors to make wise
decisions without posing fatal dangers to the liberties of the people.
Undoubtedly, if the government was to be republican it must be based
on voters from among the people. Nor, as some men never tired of
saying, was it to be doubted that those whose rights were involved were
the best protectors of them or that the ballot box was the place to do
it. Some thought that frequent clections would be the best means of
protecting the people. Roger Sherman observed that “Government is
instituted for those who live under it. 1t ought therefore to be so con-
stituted as not to be dangerous to their liberties, The more permanency
it has the worse if it be a bad Covernment. Frequent elections are
necessary to preserve the good behavior of rulers.”27 Others questioned
this principle, for they noted that a too close dependence of the govern-
ment on the people resulted not in wise and stable government but
in the pandering of politicians to the temporary and changing opinions
of the populace. Madison had said just prior to Sherman’s remarks that
the objective of the constitution was “first to protect the people against
their rulers; secondly to protect the people against the transient impres-
sions into which they themselves might be led. . . .7 A “reflection

. becoming a people . . . would be that they themselves . . . were
liable to err . . . from fickleness and passion.”?® Alexander Hamilton
pointed out that lately “the Government had entirely given way to the
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people, and had in fact suspended many of its ordinary functions in
order to prevent those turbulent scenes which had appeared
elsewhere. 29

Perhaps, enough of the difficulties have been recounted to illustrate
the fact that the Founders were wrestling with real practical and intel-
lectizal problems at the convention. Some twentieth century historians
have attempted to interpret their differences in terms of class interests
and other factors. Tt is not necessary to do this in order to account for
the debates; it also drags in matters extraneous to the subjects at issue.
Moreover, such an account does not explain the compromises that were
eventually made; if men were moved only by nmrow interests they
would have been expected to cling to their views rather than compro-
mise.

Compromise they did, however, in many matters that initially
divided them. Indeed, some historians have gone so far as to describe
the Constitution as a “hundle of compromises.” The phrase has some-
times been used derogatorily to imply that on issue after issue men had
vielded up their principles to the expediency of accommodating a welter
of interests. Yet, a compromise need not be a yielding of a principle;
it may well be the resubt of sacrificing narrow interest to the general
well being. So it was, quite often, at the convention at Philadelphia;
men advanced narrow and limited views in the debates but arrived at
great principles through compromise, The stately, but simple, rhythms
of the Constitution as it came from the committee on style captured
principle after principle in its verbiage, meshed them together into a
symphonic whole, and provided the plan for the government of an
empire for liberty. That it could be done appeared most unlikely at the
outset. That it had been done was not so clear at the time, That it was
done seems now a miracle, It is, therefore, appropriate to examine these
principles.
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17

The Principles of
the Constitution

The guestions at issue in the constitutional convention were rarely, il
ever, philosophical in nature. The men gathered at Philadelphia in 1787
were practical men, by and large, going about the practical business
of proposing how power would be disposed, arrayed, and distributed
in the United States. Nor is the Constitution a treatise on philosophy;
except for the preamble, the document deals exclusively with the practi-
cal and the mundane. Nonetheless, the debates were informed by prin-
ciples, as remarks and occasional flights of oratory indicate, and the Con-
stitution is based on high principles, which we may know both from
analysis and an examination of the apologies for it.

These principles follow, if not inevitably then naturally enough,
from the Founders understanding of human nature. The same human
nature which made government necessary, they thought, made certain
principles appropiiate to it and essential if it was to endure for any
extended time. Government is made necessary because man is not per-
fect. James Madison put the matter succinetly:

If men were angels, no govermment would be necessary.
It angels were to govern men, neither external nor internal
controls on government would be necessary.!

Ohviously, Madison thought men are not angels; man is a flawed being
needing restraints whether he belongs among the governed or the gov-
ernors at any particular time.

There is no indication that any of the other Founders thought other-
wise. Alexander Hamilton declared that “men are ambitious, vindictive,
and rapacious.”? Nor could he see that human nature was more depend-
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able because the beings involved lived in republics rather than under
monarchs:

Has it not . . . invariably been found that momentary pas-
sions, and immediate interests, have a more active and imperi-
ous control over human conduct than general or remote con-
siderations of policy, utility, or justice? Have republics in prac-
tice been less addicted to war than monarchies? Are there not
aversions, predilections, rivalships, and desires of unjust
acquisitions that affect nations as well as kings? Are not popular
assemblies frequently subject to the impulses of rage, resent-
ment, jealously, avarice, and of other irregular and violent
propensities?d

Hamilton’s low estimate of human nature is well known, but the gentle
spoken Benjamin Franklin did not rate it much higher. He declared
that when you “assemble a number of men to have the advantage of
their joint wisdom, you inevitably assemble with those men, all their
prejudices, their passions, their errors of opinion, their local interests,
and their selfish views.” Ie predicted that the government they were
providing for in the convention “can only end in Despotism, as other
forms have done before it, when the people shall become so corrupted
as to need despotic Government, being incapable of any other,™ A fair
interpretation of this latter statement would be that man has an
ingrained downward bent. The political implications were spelled out
by Madison in this way: “In framing a government which is to be
administered by men over men, the great difficulty lies in this: you must
first enable the government to control the governed; and in the next
place oblige it to control itself.”s

It does not do justice to the Founders’ conception of human nature
simply to emphasize the flawed side. Man is a rational animal, they
thought, i.e., capable of reason. He loves liberty, and needs it for the
tulfillment of his possibilities. He is self-interested—a trait that can be
turned to good use—but he is also capable of conceiving a general inter-
est which embraces others as well as himself. He is an active, responsi-
ble being, capable of invention, construction, concern, and what goes
by the name now of creativity. Put power in his hands over others,
however, and he must be carefully watched. This was the cornerstone
of their political faith.

With these views of human nature, the Founders combined an
unusual mixture of hope and resignation about the government they
were contemplating, hope that they could contrive a system that would
be lasting but resigned to the likelihood that it would founder sooner
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or later on the shoals of the lust for power of these who governed and
the bent to corruption of the governed. Many of the debates of the
convention hovered around the guestion of whether too much or too
little power was being conferred and whether those who would exercise
it would have suflicient leeway to act energetically or be sufficiently
restrained to prevent arbitrary and despotic action. The debates
reflected these concerns; the Constitution embodied their conclusions.
The convention was the forge; the Constitution was the finished and
tempered metal. The following are its most salient principles:

I. FEDERAL SYSTEM OF GOVERNMENT

The federal system of government, as we know it, was invented
at Philadelphia in 1787. Dictionaties, encyclopedias, and textbooks now
define a “federal government” as one in which there is a division of
powers between a general government, on the one hand, and local {or
state) governments, on the other, both govermments having jurisdictions
over the citizenry within their bounds. A confederation is now held to
differ from this arrangement in that under it the individual states retain
the sole authority to use force on individuals. No such distinction
appears to have existed in 1787. The only perceivable distinction was
a grammatical one. “Confederation” was the noun form used to describe
the organization of the states into a unit. "Federal” was the adjective
form of the word “confederation.” For example, Richard Henry Lee,
who was opposing ratification of the Constitution, said that the “object
has been all along to reform our federal system . . ."® He could only
have been referring to the system under the Articles of Confederation
as “federal.” In adjoining sentences. Hamilton employed the words as
if interchangeable in meaning.” Initially in the convention, those who
favored a general government with sanctions referred to it as “national.”
They did not, however, get the system they had conceived, and in the
course of the debates “national” took on an odious association. Those
who favored adoption of the Constitution referred to themselves as
“federalists,” and to the government as a “federal” one,® in part, one
suspects, to minimize the extent of the innovation. Clearly, what they
had wrought was not a confederation, and it came to be called a
“federal” government.

It made sense, once the American system had been devised, to
use the words “federal” and “confederation” to call attention to struc-
tural differences in systems, but this development in language has
tended to obscure the invention that took place. Occasionally, however,
it has been pointed out, A present-day wriler notes that the “United
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States is regarded by many students as the archetype of a federal sys-
tem. . . . Even general definitions of the term seem to derive from
the American model.™ James Madison wrote one passage, too, in which
he called attention to the new character of what they had devised:

The proposed Constitution . . . is, in strictness, neither
a national nor a federal Constitution, but a composition of both.
In its foundation it is federal, not national; in the sources from
which the ordinary powers of the government are drawn, it
is partly federal and partly national; in the operation of these
powers, it is national not federal; in the extent of them, again,
it is federal, not national; and finally in the authoritative mode
of introducing amendments, it is neither wholly federal nor
wholly national.1?

It is a brilliant description of the complex arrangements in the Constitu-
tion, but, unfortunately, Madison is speaking in an unknown tongue so
far as present-day Americans are concerned. Not only did the distinetion
between “ftederal” and “confederation” take place, but in contemporary
usage “federal” is emploved almost exclusively to refer to the general
government and has, thus, become a synonym of “national.” Whereas,
Madison used “federal” to refer to those things in the Constitution in
which the states retained their force and vigor.

At any rate, the main feature of the federal system of government
is that the power of government was divided between the general gov-
ernment and the state governments. Such a division has the appearance
of being a division of sovereignty, something which political theorists
said could not be done. The Founders disposed of the theoretical prob-
lem by ignoring it in that they did not vest any such absolute authority
as is described by soverciguty in any government. A political scientist
bas put the matter correctly in this discussion of the American govern-
ment: “Sovereignty, in the classic sense, has no meaning; divided as
power is, the element of absoluteness which is essential to the concept
of sovercignty is not present.”*! The Constitution acknowledges the
existence of the states and vests some of the powers of government in
the United States. Power is dispersed rather than concentrated, and
each of the coordinate (not levels of) governments has its own jurisdic-
tion.

Both the general and the state governments are independent of
each other to a degree but are also dependent on one another. These
relationships are provided for by intricate arrangements. All elections
take place within states and under their auspices. The Constitution was
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only to go into effect after the ratification by conventions held state by
state. The selection of the personnel for the branches of the general
government involved the states to greater or lesser degree depending
upon the office involved. The House of Representatives was to be com-
posed of members chosen from districts within states, and the number
allotted to each state was to be based on population. Each state, on
the other hand, has two Senators, providing for an equal representation
of states in the upper house. This was worked out in what is sometimes
called the Great Compromise of the convention, or the Connecticut
Compromise. The President is selected by an electoral college, each
state having as many electors as it has Representatives and Senators.
The members of the courts were to be appointed by the President with
the advice and consent of the Senate. The Senate was also given major
powers in the approval of other appointments and in treaty making. The
states retained a large role because of the preeminence of the Senate
and because everything having to do with popular election is done by
and within states.

The general government was clearly given control over the massive
use of force and the states were left with the preponderant authority
to use force ordinarily. The general government is authorized to raise
and maintain armed forces and under its authority may call into action
any state military force. Laws made pursuant to the Constitution are
declared to be the supreme law of the land. The states retained most
police powers, courts dealing with most civil and criminal matters, and
much that has to do with the protection of life, liberty, and property.
The general government is charged with protecting the states from
foreign invasion and from one another. The line between the powers
of the states and those of the general government was not marked by
great detail; it was, no doubt, expected that they would contend with
one another over various jurisdictions and thus limit one another. Such
contentions were expected to counterbalance the extensive use of power
by any government.

To say that federalism was an American invention is not to imply
that it sprang from the head of Zeus fully clothed at Philadelphia in
that summer. Actually, the Founders were encompassing a tradition
when they devised the federal system. Elements of federalism were in
the British colonial system. Each colony had its own government to deal
with local matters. The British government exercised the type of powers
over the colonies that were now to be vested in the general government.
Moreover, the Congress under the Articles of Confederation had much
of the authority which was not vested in the general government, even
if it lacked the power for the full exercise of it. Most of the innovation
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was in the wresting of a pattern from an imperial system and installing
it in a republican setting.

1} REPUBLICAN FORM OF GOVERNMENT

There are two basic requirements which must be met if a govern-
ment is to be styled a republic: (1) it must be popular in origin, i.e.,
draw its anthority from an extensive electorate; and (2) power must be
exercised by representatives. It is distinguished from an hereditary
monarchy in that it is based on popular election and from a democracy
in that power is wielded by representatives. Those who favored the new
Constitution took pains to show that the government it provided for
was republican in character.

James Madisen showed that its powers were derived from the
people by this explanation:

The House of Representatives, like that of one branch at
least of all the State legislatures, is elected immediately by the
great body of the people. The Senate, like the Present Con-
gress and the Senate of Maryland, derives its appointment
indirectly from the people. [The Senate was chosen by state
legislatures until the ratification of the 17th Amendment.] The
President is indirectly derived from the choice of the people,
according to the example in most of the States. Even the
judges, with all other officers of the Union, will, as in the
several States, be the choice, though a remote choice, of the
people themselves.12

As they understood the difterence between a republic and a democ-
racy, it was a republic, not a democracy. Though it was based on the
people, the people acted through representatives. Popular decision went
through a series of filtrations, as Madison put it, before it became gov-
ernment action.

The United States was not a monarchy, and safeguards were
introduced to prevent its becoming one, as Madison said:

Could any further proof be reguired of the republican
complexion of this system, the most decisive one might be
found in its absolute prohibition of titles of nobility, hoth under
the federal and State governments; and in its express guaranty
of the republican to each of the latter, 13
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I1I SEPARATION AND BALANCE OF POWERS

If there was one principle upon which the Founders were agreed
more than any other it was that of the separation of powers. Montes-
quieu had taught them that it was a requisite of good government. Both
they and Montesquieu knew the separation of powers in principle from
the British example. State governments already incorporated the princi-
ple, however imperfectly. Once it was decided that the power to coerce
individuals would be lodged in the United States government there was
Jittle doubt that a system of checks and balances must be located in
the system.

For this to be done, there must be several branches to limit one
another, The branches, as constituted, made it a mixed government. This
idea is not so well known anymore, for it comes from classical theory,
which no longer is the basis of our studies as it was for the Founders.
The idea is that there are three possible pure modes of rule: monarchy,
aristocracy, and democracy. In this sense, both the United States and
the states do not have a pure form of government; they are, instead,
mixed. In the United States government, the President is based on the
monarchical principle, the Senate the aristocratic, and the House the
democratic (both because it has more members and is directly elected).
It was not monarchy, aristocracy, or democracy, but rather drawn from
principles of each of them as a form, i.e., from rule by one, rule by
a few, and rule by the many.

The Founders had considerable difficulty devising a mixed govern-
ment from a constituency which contained no fixed classes. As they saw
it, it was very important that each branch be distinct from the other
in the manner of its selection. A mixed government was desirable
because there were differing functions of government which could best
be entrusted to one, to a few, or to many. But, if the functions were
best performed in this way, the division should not be watered down
by having all the branches chosen by the same electorate. Perbaps it
would be most accurate to say that they partially solved the problem.
The members of the House were directly elected, and the number of
them apportioned according to population. The Senate was to be clected
by the state legislatures. This was natural enough and did base the
choice on two different realities, But they never hit upon any compar-
able reality from which the President could be chosen. Electing him
by an electoral college was an artificial expedient which, while it did
give him an independent basis of selection, did not provide him with
one that was organic to the country.

There was much talk in the convention of making each of the
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branches independent of the other, and much was done to achieve this
principle. The branches were not only given different sources of election
but also were protected from one another. The houses of Congress make
their own rules, are judges of the elections of their members, and jointly
set their pay. They have a constitutionally established regular time of
meeting, and may by agreement adjourn one house with the other. The
President can protect himself by the use of the veto and by his powers
of patronage. Moreover, he is commander-in-chief of the armed forces
as well as having at his disposal the Federal constabulary. The members
of the courts are to be paid according to a regular schedule; their salaries
are not to be reduced during their tenure, which is for life or during
good behavior.

But there is no denying that the branches are also interdependent
and entwined in their operation. All legislation must pass both houses
of Congress on the way to becoming law. Even appropriations, which
must originate in the House, must still pass the Senate before they can
go into effect, The President can veto acts of the Congress; in which
case, such an act can only become law by being passed by at least a
two-thirds majority in each house. The President and the Senate are
particularly entwined in the appointive and treaty making powers.
Amendments to the Constitution not only regularly involve both houses
of the Congress but the state legislatures as well. The effect of all this
interpendence is to require government by a consensus of the branches
and, in the case of constitutional amendments, of the states also. The
more important the decision, the broader its base for approval must
be before it can be put into effget.

IV LIMITED GOVERNMENT

The crowning principle of the Coanstitution is limited government,
for all the other principles tend toward and are caught up in this one.
The federal system of government, the republican form of government,
the principle of separation ali place procedural limits on the powers of
the governments. The independence of the branches, one of another,
and of the state and general governments provides them with a base
from which to check and limit one another. Their interpendence makes
the concurrence of branches and governments necessary for action to
be taken.

The Constitution provided not only for procedural limits on govern-
ments but for substantive ones as well. One way in which the general
government is substantively limited is by enumerating its powers. This
is done most directly in setting forth the legislative powers of the gov-
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ernment, which are all vested in the Congress. They are contained in
Section 8 of Article 1, and read, in part, as follows:

The Congress shall have Power to lay and collect
Taxes .

To borrow Money on the credit of the United states;

To regulate Commerce with foreign Nations, and among
the several States, and with the Indian Tribes:

To establish an umiform Rule of Naturalization . . .

To coin money . . .

To establish Post Offices and post Roads;. . . .

To declare War, grant Letters of Marque and Reprisal,
and make Rules concerning Captures on land and Water.

To have placed all legislative authority in the Congress was a limitation
on the other branches. To have enumerated the powers implied that
those not listed were not included. Discussions within the convention
bear this out. For example, the question was raised as to whether or
not the general government ought to be granted the authority to con-
struct canals. The idea was rejected on the ground that this would
involve the general government in projects which would be mainly
beneficial to the people of particular states. The point, however, is that
they were operating on the assumption there that if the power were
not listed it was not granted.

But it is not necessary to conclude only from the enumerated pow-
ers that the general government is limited by the Constitution. There
are specific limitations contained in it. The Constitution required that
all direct taxes be apportioned on the basis of population. (This prohibi-
tion was later removed by the 16th Amendment.) Other taxes must be
levied uniformly thronghout the United States. All taxation must be for
the common defense and general welfare of the United States, which
should be conceived as a major limitation. Specific restrictions on the
general government are listed in Section 9 of Arficle I, of which the
following is a partial list:

The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the
public Safety may require it.

No Bill of Attainder or ex post facto Law shall he
passed . . .

No Tax or Duty shall be laid on Articles exported from
any State. . . .
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No Money shall be drawn from the Treasury, but in Con-
sequence of Appropriations made by Law. . . .
No Title of Nobility shall be granted by the United States.

State governments were also limited in the Constitution in several
ways (Section 10, Article I). The following is an example:

No State shall enter into any Treaty, Alliance, or Confed-
eration, grant Letters of Marque and Reprisal, coin Money,
emit Bills of Credit; make any thing but gold and silver Coin
a Tender in Payment of Debts; pass any Bill of Attainder or
ex post facto Law, or Law impairing the Obligation of Con-
tracts, or grant any Title of Nobility.

Some delegates to the convention were heartily in favor of a specific
prohibition being placed in the Constitution against the United States
government emitting bills of credit (i.e., issuing paper money}. Others
said that occasions might arise, such as during the late war, when the
issuance of paper money might be necessary. The upshot was a silent
compromise, Congress is not authorized to emit bills of credit, but
neither is it specifically prohibited to do so. {The going assumption,
however, was that what was not granted was prohibited.)

The other main limitation in the Constitution was the tacit limita-
tion on the powers of the people. Much concern was expressed both
in the constitutional convention and in the state ratifying conventions
about limits on the people. The Founders perceived that a majority may
be tyrannical; it may work its way to intrade on the rights of individuals,
whose rights were coansidered the premier ones. Alexander Hamilton
said: “The voice of the people has been said to be the voice of God;
and, however generally this maxim has been quoted and believed, it
is not true to fact. The people are turbulent and changing: they seldom
judge or determine right.”1* Moses Ames, speaking in the Massa-
chusetts convention to consider the ratification of the Constitution,
said: “Tt has been said that a pure democracy is the best government
for a small people who assemble in person. . . . It may be of some
use in this argument . . . to consider, that it would be very burdensome,
subject to faction and violence; decisions would often be made by sur-
prise, in the precipitancy of passion, by men who either understand
nothing or care nothing about the subject; or by interested men, or
those who vote for their own idemnity. It would be a government not
by laws, but by men.™® James Madison declared that “on a candid
examination of history, we shall find that turbulence, violence, and
abuse of power, by the majority trampling on the rights of the minority,
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have produced factions and commaotions, which, in republics, have more
frequently than any other cause, produced despotism. 18

The people were limited by the original Constitution in that they
could act only through representatives, that except for the House of
Representatives the branches were indirectly chosen, and that the
courts were most remote from popular control. Both the government
and the people are limited by the vesting of effective negative powers
on any legislation in each of the houses, of a veto in the President,
and the establishment of a Supreme Court which, it was understood,
would have a final negative. Positive action requires a concurrence of
the branches; while several of them have the power of negation. The
direct power of the people is also limited by the staggering of the terms
of offices. The House of Representatives is chosen every two years.
Senators’ terms are for six vears, and approximately one-third of them
are chosen every two years. The President’s term is for four years, and
the members of the courts serve during good behavior. This provided
for stability in the government and a safeguard against the people work-
ing its will over the government while under the sway of some termpor-
ary passion.

V THE TRANSFORMATION OF EMPIRE

One of the least appreciated principles of the Counstitution is that
contained in the provision which makes it possible to dissolve an empire
periodically by adding new states to the union. The United States had
an empire from the beginning; indeed, writers and speakers frequently
referred to the United States as an empire. At the least, however, the
United States had a vast territory west of the Applachians and to the
north and west of existing states. It was of considerable interest at the
convention what provision should be made for the future of this terri-
tory. Should it be carved into provinces which, when any one of them
became populous enough, would be admitted on equal terms with the
older states? Gouverneur Morris, among others, argued vigorously that
this should not be the case, He feared that in time the western states
would outnumber the eastern states; “he wished therefore to put it in
the power of the latter to keep a majority of votes in their own hands.”
He summed up his case in this way: “The busy haunts of men not the
remote wilderness are the proper school of political talents. If the West-
ern people get the power into their hands, they will ruin the Atlantic
interests. The back members are always averse to the best measures.”7

On this occasion, however, Morris was outpointed by the leaders
of the Virginia delegation. George Mason said: “If the Western States
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are to be admitted into the Union, they must be treated as equals and
subjected to no degrading discriminations. They will have the same
pride and other passions which we have, and will either not unite with
or will speedily revolt from the Union, if they are not in all respects
placed on an equal footing with their brethern.” Edmund Randolph
declared that it was entirely “inadmissible that a larger and more popu-
lous district of America should hereafter have less representation than
a smaller and less populous district.” Madison joined in the colloquy
by saving that “with regard to the Western States he was clear that
no unfavorable distinctions were admissible, either in point of justice
or policy. 1%

The Constitution simply states that “New States may be admitted
by the Congress into this Union . . .”, followed by some protections
of the territory within existing states. The manner of providing for rep-
resentation, however, assured that new states would be on a par with
the original 13 when they came into the union. The effect of this has
been the dissolution of empire by the admission of new states. In short,
the Constitution provided for the transformation of empire into states
which joined the union as full-fledged members of an expanding United
States.

The state delegations present and voting in the convention at its
close gave unanimous approval to the Constitution. Only a very few
individuals refused to sign the handiwork of the convention. The docu-
ment was submitted to the Congress, after which it was to go to the
states which were asked to hold ratitying conventions. As the signing
was taking place, Benjamin Franklin made the last public remarks
recorded for the convention. James Madison described them this way:

Whilst the last members were signing it Doctor Franklin
looking toward the President’s Chair, at the back of which a
. sun happened to be painted, observed to a few members
near him, that Painters have found it difficult to distinguish
in their art a rising from a setting sun. I have, said he, often
and often in the course of the Session, and the vicissitudes
of my hopes and fears as to its issue, looked at that behind
the President without being able to tell whether it was rising
or setting: But now at length I have the happiness to know
that it is a rising and not a setting sun.?

All who would having signed, the convention adjourned sine die.
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18
The Bill of Rights

The thrust for a list of rights to be added to the Constitution gained
momentum duaring the debates over ratification which took place in the
states. No distinct statement of rights had been made a part of the Con-
stitution, nor did it contain any systematic protection of those rights
traditionally thought to be in special need of defenses. To some few
within the convention and to a much larger number of those who were
not there the omission was a deficiency that must be corrected or the
Constitution rejected. In retrospect, it appears strange that the men
who sat in the convention should have neglected to supply something
that was so universally considered essential by Americans and whose
ahsence so many would judge to be a fatal defect of their work., Among
the reasons they did not were these: the leaders were focusing their
efforts on getting a stronger general government, not upon restraining
it; declarations of rights had not proved to be substantial deterrents to
governments within the states; and, as some would argue, it was
unnecessary to have such restrictions for a government possessing only
enumerated powers. However good their reasons might be, the omis-
sion ran counter to American tradition and the predilections of the bulk
of the populace.

The belief in the necessity of a bill of rights went deeper than the
American tradition, too. Britons traced their liberties to restraints on
government. That was the lesson, Americans thought, of the Magna
Charta, the Petition of Right, and the Bill of Rights. That government
should be restrained by documentary prohibitions was deeply ingrained
in Americans with a British background.

Statement of rights, too, drew much force from natural law theory
which underlay so much of American constitutional theory. The doctrine
of natural rights not only held that man had certam rights in the nature
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of things but that government which is charged with protecting them
tends, il not restrained, to invade and diminish them. The accepted
means for introducing protections of such rights into practice was by
way of distinct bills of rights, By natural law theory they do not become
rights because attention is called to them in fundamental instruments
of government—they are inherent in the nature of things—, but many
believed that there was greater likelihood of their being observed if they
were written into fundamental faw.

The example of the states appeared conclusive to many. If state
governments which were much more closely dependent upon popular
support had to be restrained then how much more necessary would be
restraints on a general government which was remote from the people
both in physical distance and by the manner in which its branches were
to be chosen.

Conventions proceeded state by state to the consideration of and
debate over ratification following the submission of the Constitation to
the states in September of 1787. The Constitution provided for ratifica-
tion by conventions made up of delegates chosen hy electorates within
states. For it to go into effect, it was mandatory that two-thirds of the
state conventions approve the Constitution. Approval required only a
majority vote. Whether a state which did not ratify would not be a part
of the union was not stated in the Constitution, but presumably the
state would have to take some kind of affirmative action to come into
it. Most of the states acted with dispatch to hold elections followed in
short order by conventions, but Rhode Island refused to hold a conven-
tion until 1790, and the North Carolina canvention adjourned without
acting on ratification in July of 1788,

The debates over ratification within the states have retasined con-
siderable historical interest. Perhaps the most important reason for this
is that during these debates a thorough examination and exposition of
the principles of the Constitution took place. Its strengths, weaknesses,
and nature were thoroughly explored. The greatest brief in support of
the Constitution was The Federalist, a book which was first published
as newspaper articles for the express purpose of getting New York to
ratify the Constitution. The articles were published under pseudonyms,
but the bulk of them have since been attributed to Alexander Hamilton,
a goodly number of the others to James Madison, and a few to John
Jay. They are generally considered to be the most authoritative exposi-
tion of the original Constitution, despite the fact that they must have
been composed in considerable haste for a specific occasion. Their suc-
cess is a tribute not only to the brilliance of Hamilton and Madison
particularly but also to the superiority of the analytical tools and rhetoric
of an age. Though papers in opposition to ratification were published
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in a losing cause, some highly perceptive ones were brought forth; of
these the most important were by George Mason, Richard Henry Lee,
and Elbridge Gerry. In several of the conventions, spirited and lengthy
debates took place. The debates in the Virginia convention were the
most thorough, as befitted the leading state in America, followed by
those in Massachusetts and New York.

The other matter to come out of the debates to make them lastingly
important was the demand for, promise of, and eventual adoption of
a Bill of Rights. There were many objections raised to the Constitution
in the debates. Some saw it as establishing a general government of
such powers that as they were augmented over the years would tend
to extinguish the independence of the states. The powers of the Presi-
dent were much too great, critics declared, and since there was no bar-
rier to re-election, he might become, in effect, a ruler for life. The Sen-
ate, too, came in for much criticism, since it was remote from the
people, the terms of its members were long, and its powers were inter-
twined with those of the President. There was hardly a phrase or idea
or provision of the Constitution that did not somewhere by somebody
come under biting criticism. Even the phrase, “We the people,” in the
preamble was found to be offensive; reference should have been to the
states rather than the people, some individuals thought. Much of the
eriticism was frivolous, some of it was entirely off the mark, and part
of it arrived at by simply misconstruing what was provided in the Con-
stitution. The heart of the criticism, however, was that a government
was being set up unrestrained by sufficient protections of traditional and
natural rights. Until this deficiency should be made up there were a
great many who simply could not accept the Constitution.

Alexander Hamilton attempted to make as full answer as could be
made to the proponents of a bill of rights in The Federalist number
84. He noted, first of all, that certain rights were protected within the
Constitution, such as the right to a writ of habeas corpus, to trial by
jury, and so forth. So far as particular bills of rights are concerned, he
pointed out that they were, in their inception, instruments to restrain
monarchs, hence, of doubtful appropriateness in a republic. Perhaps the
most ingenious part of his argument is contained in the following, how-
ever:

T go farther and affirm that bills of rights, in the sense
and to the extent in which they are contended for, are not
only unnecessary in the proposed Constitution but would even
be dangerous. They would contain various exceptions to pow-
ers which are not granted; and, on this very account, would
afford a colorable pretext to claim more than were granted.



For why declare that things shall not be done which there is
no power to do? Why, for instance, should it be said that the
liberty of the press shall not be restrained, when no power
is given by which restrictions may be imposed? I will not con-
tend that such a provision would confer a regulating power;
but it is evident that it would furnish, to men disposed to
usurp, a plausible pretense for claiming that power . . . This
may serve as a specimen of the numerous handles which would
be given to the doctrine of constructive powers, by the indul-
gence of an injudicious zeal for bills of rights.?

Patrick Henry probably made as good answer as could be made
to the argument Hamilton was making when he spoke on the subject
in the Virginia convention:

Mr. Chairman, [he said] the necessity of a bill of rights
appears to me to he greater in this government than ever it
was in any government before. I have observed already, that
the sense of the European nations, and particularly of Great
Britain, is against the construction of rights being retained
which are not expressly relinguished, T repeat, that all nations
have adopted this construction—that all rights not expressly
and unequivocally reserved to the people are impliedly and
incidentally relinquished to rulers, as necessarily inseparable
from the delegated powers. It is so in Great Britain; for every
possible right, which is not reserved to the people by some
express provision or compact, is within the king’s prerogative.

. . It is so in Spain, Germany, and other parts of the world.

Whatever the merits of the arguments on either side, feeling was
strong for a bill of rights and opposition was great to a Constitution
which did not contain one specifically. As one recent account says, many
were “sincere in deploring the failure of the Constitution to delend basic
freedoms in so many words. At worst these prohibitions would do no
harm, and might be expected to work much safety. America had
recently, in the Revolution, freed itself from certain concrete oppres-
sions by any eventuality.”? Richard Henry Lee penned a poignant plea
for just this during the debates:

.. . Fortunate it is for the body of a people, if they can
continue attentive to their liberties, long enough to erect for
them a temple, and constitutional barriers for their permanent
security: when they are well fixed between the powers of the
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rulers and the rights of the people, they become visible bound-
aries, constantly seen by all, and any transgression of them is
immediately discovered: they serve as sentinels for the people
at all times, and especially in those unavoidable intervals of
inattention.®

Indced, so strong was the sentiment for some sort of bill of rights that
the Constitution received ratification in several crucial states only after
the promise that one would be added.

Though the debates over ratification of the Constitution do provide
valuable insights into it—and opponents did make some telling points
it is easy to make too much of them. Some twentieth century his-
torians have alleged that the Constitation was unpopular, that its ratifi-
cation was accomplished by underhanded maneuvers, and that had a
larger electorate been consulted it might well not have been adopted.
This is not only speculative but also argumentative, for it assumes that
uninformed opinions should be given equal weight with those who had
studied the questions carefully. In fact, in most places the Constitution
had the support of the bulk of men of learning and substance as well
as most of the leading characters in the country. Most of the more
thoughtful opponents of ratification of it as it stood were by no means
wholehearted in their opposition.

Besides, the vote in favor of ratification in most states was not close.
Delaware ratified the Constitution December 7, 1787 by a vote of 30-0;
Pennsylvania followed on December 12, by a vote of 46-23; New Jersey
was unanimous for ratification a few days later, 39-0; Georgia unanimous
on January 2, 1788, 26-0; Connecticut overwhelmingly approved, 128-
40, on January 9. The vote was close in Massachusetts, 187-168, but
ratification was achieved on February 16, The Maryland vote in favor
of ratification was not even close; it was 63-11, despite the fact that
several Maryland delegates to the Constitutional Convention at
Philadelphia opposed it. Those in favor of ratification in South Carolina
won handily, 149-73, on May 23; New Hampshire followed on June 21,
57-47. Nine states had now ratified it, and the Constitution could be
put into effect. But the chances of succeeding with it without Virginia
and New York were slim. Attention now focused on their conventions.
In the Virginia convention which met for most of June, both sides were
most reluctant to take a vote for fear of losing. This was one of the
reasons the debates were so prolonged and the examination of the Con-
stitution so thorough. James Madison was the leading exponent of the
Constitution, ably assisted by John Marshall among others. Patrick
Henry was the most tenacious opponent of ratification. When the vote
was finally taken, it was 89 to 79 for ratification. The New York vote
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was even closer; that state ratified the Constitution by a vote of 30-27
on July 26. Thereafter, Americans turned to the task of organizing and
getting the new government underway. North Carolina finally ratified
the Constitution in November 1789 by a vote of 194-77. With all the
other states in, and under the threat of a hoycott, Rhade Island finally
held a convention in 1790 which proceeded to the ratification of the
Constitution by the narrowest possible margin, 34-32.4 There were some
close votes, then, but the composite picture is one of widespread
willingness to try the new Constitution and almost universal acceptance
of it when it had been amended. The fact that opposition dwindled into
insignificance once it was ratified shows that the opponents only
limitedly opposed it and could accept its adoption as a condition of polit-
jcal life which they found tolerable. The main questions about the Con-
stitution now became how it should be amended and interpreted.

Of course, the opposition did not melt away until the Bill of Rights
was made a part of the Constitution. Moreover, North Carolina’s {and
probably Bhode Island’s) ratification of the Constitution was given
impetus by the fact that such amendments were in the process of being
adopted, Thus, while other things of great moment for the founding
of the American Republic were taking place between 1788 and 1791,
it is appropriate to complete at this point the discussion of the Bill of
Rights.

Whether James Madison was the Father of the Constitution may
forever remain debatable, but that he was the Father of the Bill of
Rights is as near to being beyond dispute as such things can be. He
examined the proposals as they had come from the state conventions,
pondered the question of what rights were generally in greatest need
of protection, and as a member of the first House of Representatives
kept bringing the matter up until the House consented to act upon
them. Moreover, Madison served on the committee which brought forth
the proposals as well as on the joint House-Senate committee which
worked out the final form of the amendments. There were suggestions
at the time that he was less than enthusiastic about a bill of rights—as
well as suggestions since that he deliberately made them vague and
imprecise—but the record shows him working diligently to get some-
thing done when many of those who had been called Federalists were
dragging their feet and some of the anti-Federalists were more inclined
to niggling criticism than to working toward what could be achieved.
Madison did oppose going into intricacies in the amendments; let us,
he said, “confine ourselves to an enumeration of simple, acknowledged
principles,” for by doing so, “ratification will meet with but little dif-
ficulty.™ Surely this was wise counsel.

Two pitfalls were avoided by the manner in which the Bill of Rights
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was made a part of the Constitution. It was passed by two-thirds
majorities in the House and Senate and ratified by legislatures of the
states, with concurrence by three-fourths of the states being necessary
for adoption. The method used was one of amendment rather than of
inserting these protections of rights within the body of the original Con-
stitution. The first pitfall would have been the calling of another con-
stitutional convention to produce a bill of rights. Those who wanted to
get on with establishing a general government were most desirous of
avoiding any such gathering, for it would most likely get out of hand
and proceed to the undoing of the work of the first convention. To have
the amendments advanced by Caongress not only avoided that danger
but also utilized the legislative branch of the new government in one
of its more important functions, thus enhancing the prestige of the new
government. Madison had at first thought that protections of rights
should be placed within the original Constitution, but the House
decided that they should be added as amendments. This, too, was a
happy decision, for it aveided the spectacle of Congress tampering with
the Constitution and setting the precedent for its being rewritten [rom
time to time by the legislature.

The Bill of Rights was submitted to the states in September of 1789
and acquired a sufficient number of state votes of approval to go into
effect in December of 1791. Twelve amendments were submitted, but
two were not approved. The first of these dealt with apportioning rep-
resentatives in the House and would have fitted poorly in a bill of rights.
The second laid down rules about determining the pay of members of
Congress and would have been equally ill placed at the head of an
enumeration of rights and privileges. Madison had hoped to get an
amendment passed which would have restricted the states as well as
the general government from violating basic rights, but this proposal
was turned down in the Senate.

The first ten amendments to the Constitution contain a list of
restrictions, some s;)ecific, others more gene -al, on the United States
government. It would not he incorrect to call them a Bill of Prohibitions
instead of a Bill of Rights, for they are of the nature of prohibitions.
They are less a list of rights than they are a series of protections of
rights. The phraseology is generally negative: “Congress shall make no
law,” “the right of the people to keep and bear arms, shall not be in-
fringed,” “no warrants shall issue,” “no person shall be held,” "no fact
tried by a jury shall be otherwise re-examined,” “excessive bail shall
not be required,” “shall not be construed,” and “powers not delegated.”

The meaning of this negative formulation and restrictive character
an be succinctly stated. Some constitutions have contained declarations
of rights which were more or less extensive lists of the rights supposed

217



to belong to the people. Such lists tend to be ineffective and to amount
to little more than pious wishes of those who state them. If one has
a right, who is it against, and how is it to be enforced? For example,
suppose it be declared that the people have the right to free speech.
This is a noble sentiment, but unless there is a prohibition against some-
one who would violate it, it is of no use. Moreover, even if such a
general right were enforced, it might well be done so as to limit some-
one else’s speech.

The Founders were generally of the opinion that once law and
order had been established the greatest danger to rights came from gov-
ernment itself. The movement for a bill of rights to be added to the
United States Constitution came specifically from those who feared that
the government it established would violate them. For example, Richard
Henry Lee was involved in the debates in the Senate over the guestion
of whether a bill of rights was necessary. Some said that they nceded
more experience to determine which and i#f amendments were neces-
sary. Lee indicated in a letter that he thought there had been experi-
ence enough “to prove the propriety of those great principles of Civil
liberty which the wisdom of the Ages has found to be necessary barriers
against the encroachments of power in the hands of frail Man.”¢
Wherever government power was lodged, there must be a variety of
restrictions and limitations on its exercise if men’s rights were to be
protected, so thought most Americans of that day.

The first two amendments deal with certain specified rights. The
first reads: “Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereol: or abridging the
freedom of speech, or of the press, or the right of the people peaceably
to assemble, and to petition the Government for a redress of griev-
ances.” An established religion is one which is supported by govern-
ment, i.e., by tax money, by requiring attendance, or other such aids
and privileges. To say that Congress should make no law prohibiting
the free exercise of religion would appear to mean that Congress should
not conecern itself with either preseribing or proscribing religious prae-
tices. {This prohibition did not extend to state governments, since they
were left free to prescribe or proscribe religions, limited only by their
own constitutions.) The right to believe and practice any or no religion
was usually deseribed at the time as the “right of conscience.” Free
speech, free press, peaceful assembly, and the right to petition did not
mean so much as they might appear to. The historical problem had been
that those who governed had restricted these to prevent criticism of
themselves or influences upon their actions. What the Founders were
primarily, probably exclusively, interested in protecting was the right
of the people to speak, write, assemble, or petition so that they might
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characterize, criticize, or influence those who governed them with
impunity, Tt is most doubtiul, for example, that thev conceived of the
right to a free press as a right to publish pornography any more than
they thought of the right to assemble as the right to intimidate. It is
true, of course, that governments may restrict speech, the press, and
assembly on other grounds than protecting those who govern from criti-
cism and influence, but it is not clear what the incentive would be
except for some public, as opposed to personal, reason. Be that as it
may, the first amendment provides protections for several traditional
rights generally most prized and often standing in need of protection.

The second amendment is the most peculiarly phrased of all of
them, and for that reason its import is somewhat obscure. Tt says, “A
well regulated Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be infringed.”
The first two phrases are surely rhetorical flourishes rather than prohibi-
tions on government. The only rights involved are those of keeping and
bearing arms. There is no mystery about the right to keep arms; it
means simply the right to store them on one’s property. The right to
bear arms is subject to two interpretations, It might mean simply the
right to carry them about from place to place. But in the context of
the opening phrases, it might mean also the right to serve ia the militia.
The larger purpose of the amendment appears to have been to tip the
scales in favor of citizen armies. Few things were more feared at the
time than armies composed of foreign mercenaries. Indeed, standing
armies from whatever source were considered a grave danger. A govern-
ment with these at its disposal could go far to impose its will on the
people, as had occurred at many times in the past. The suggestion of
the amendment, perhaps it should be called a hint, is that the military
force should be assembled from part-time soldiers who composed the
militia. The effectiveness of the militia would be greatly enhanced, they
thought, if its members were practiced in the use of firearms. This
would be greatly facilitated # they were permitted to keep as well as
to bear arms. Arms in the hands of the citizenry would also be a
safeguard against either foreign mercenaries or standing armies.

Amendments three and four deal with both rights and procedures.
The primary right involved is the right to the use of one’s home in
privacy and security. “A man’s home is his castle,” so goes an ancient
saying, and these amendments were aimed to make this so as against
the United States government. The third amendment prohibits the
guartering of soldiers in private houses in time of peace without the
consent of the owner and in time of war only according to rules laid
down by law. The fourth deals with searches and seizures and prescribes
the procedures by which they may be done.
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Amendments five through eight are concerned aimost entirely with
processes by which government may take life, liberty, and property.
They constitute restrictions which government is supposed to observe
when it is going about the business of taking one or more of these from
a person. It may appear ironic that a government which is supposed
to protect life, liberty, and property may also take them on occasion.
Yet it has been the considered judgment of most men through the ages
that governments from time to time must take one or more of these
from some individuals in order to protect the life, liberty, and property
of the generality of people. It was also the view of the Founders that
these are dread actions which must be hedged about with procedures
and prohibitions to assure that men are not casually deprived of life,
liberty, or property. Article V declares, in part, that no person shall
be “deprived of life, liberty, or property without due process of law.”
Most of these processes are set forth in amendments five through eight,
such as, trial by jury, indictment by a grand jury, compulsory processes
for obtaining witnesses by the accused, and the right to counsel.

The courts exist, however, to settle disputes and to discover and
punish malefactors. The primary purpose of the criminal courts is to
protect the life, liberty, and property of peaceful persons by dealing
sternly with those who violate them. They do not exist to protect
criminals; if this were their purpose, it is doubtful that society would
be sufficiently concerned to establish courts. Those who attend only to
the Bill of Rights might suppose that our constitution-makers were con-
cerned only with the rights of the accused. They were not, of course;
the basic business of government and of the courts was assumed—so
apparent as hardly to be worth stating—whereas, the supplementary
matter of protecting the accused and the criminal was considered worthy
of concentrated attention.

The ninth and tenth amendments provide the general protections
of rights; they were drawn as an umbrella over the whole to protect
the individeal and the states from encroachment by the general govern-
ment. The ninth specifies that “The enumeration in the Constitution
of certain rights, shall not be construed to deny or disparage others
retained by the people.” Opponents of a bill of rights had pointed out
that it would be impossible to spell out all the rights which men might
justly claim. The listing of a few of them might set up the presumption
that those not listed did not belong to men as rights. This article was
intended to cover the matter. to make it as clear as could be that all
manner of rights still belonged to the people, though no mention was
made of them in the listing.

The tenth amendment puts the roof on the edifice, so to speak.
It proclaims that “The powers not delegated to the United States by
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the Constitution, nor prohihited by it to the States, are reserved to the
States respectively, or to the people.” The language derives its impact
from the natural law philosophy. In this view, rights belong to individu-
als in the nature of things. The powers of government are justly derived
from the people, and since these governmental powers place some limit
on individual rights they must be acquired by delegation (or by usurpa-
tion, which would be unjust, of course). The powers not delegated,
then, whether it be to the general government or to the states, are
reserved.

There were those who would have attached the modifier “specifi-
cally” to “delegated,” but they were defeated in their efforts to do so.
This raised the specter of endless wrangling over whether the power
to perform acts in order to exercise the powers delegated had been
granted or not. More deeply, the inclusion of the modifier would have
posed the problem whether this government could exercise powers that
are said to be inherent in government or not. Now, perhaps there was
no need to retain the notion of powers inherent in government, but
men who have just been engaged in the business of drawing up a con-
stitution may be forgiven for being uncertain as to whether they had
covered the whole ground or not. They might for all they knew, have
failed to grant powers specifically which would shortly be necessary to
the performance of functions which they had readily conceived. At any
rate, the tenth amendment can be accurately construed as restric-
tive—that is surely its purpose—bhut not as confining as it would be
if “specifically” were added to it.

Any amendment to the Constitution ocenpies a unique position in
the American system. It supersedes anything preceding it which s con-
trary to it; that is, it becomes the governing article in the matters with
which it deals. The first ten amendments, however, occupy an even
more prominent place in the Constitution than their position as amend-
ments would perforce give them. They were conceived as and quickly
became known as the Bill of Rights. They were thought of, in part,
as taking their place alongside Magna Carta, the Petition of Rights, and
the British Bill of Rights. But the American Bill of Rights is significantly
different from and more encompassing than these great British guaran-
tors of the rights of Englishmen. For the British thought only to
guarantee themselves against encroachment by the monarch. Whereas,
the American Bill of Rights draws a line between the whole government
and the citizenry which the government is not to transgress. In doing
this, it differs somewhat from the original Constitution. That instrument
generally grants and restricts powers in terms of branches. This mode
was continued in the first amendment, then abandoned in the rest, so
they may be interpreted as restraining the whole federal government.
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The American Bill of Rights is inspired by the idea that it is not just the
executive, not only the courts, but also the legislature that must be
restrained. Government itself—in all its branches and so far as it may
reach—is a potential threat to the people under it. If they are to be
secure in their rights, if they are to enjoy their lives and possessions,
that government over them must be kept to its appointed tasks and
observe the procedures prescribed for it.

The adoption of the Bill of Rights reconciled most of the opponents
of the Constitution to the new government. With it as a bulwark of
defense against consolidated government, all the states could come into
the union. The Bill of Rights did not yet reach through to all the inhabi-
tants of the United States, but the provisions were such that all could
desire to be covered by them.
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19

Establishing the Government

“Great oaks from tiny acorns grow,” run the words of an old saying.
They seem particularly appropriate to the United States government,
as we took back on its small, uncertain, and precarious beginnings from
the twentieth century when the lineal descendant of that government
has grown to immense proportions, It is difficult for us who are used
to this Leviathan with its symmetry, stability, and mnassiveness even to
imagine the frail beginnings and the contingency of its existence. The
government which has long since proceeded on the momentum of an
established institution once had to be made to go by conscious and con-
centrated effort, and a little of that story needs to be told.

The First Congress was so slow in assembling that there was some
reason to doubt whether the government might even get underway. It
was scheduled to begin with its sessions on March 4, 1789, in the city
of New York. But only a few members of either house had arrived by
that date. Historian Claude Bowers describes the further difficulties of
Congress this way: “A week after the date set for the opening of Con-
gress but six Senators had appeared, and a circular letter was sent to
the others urging their immediate attendance. Two weeks more and
neither House nor Senate could muster a quorum, . . . The people
will forget the new government before it is born,” wrote [Fisher] Ames.
“The resurrection of the infant will come before its birth.” ™ This was
unduly pessimistic, however, for the houses had the necessary quorams
for organizing to do business on April 6.

A few davs later, April 16, George Washington set out by carriage
from Mount Vernon to make a journey to New York City to be inaugu-
-ated as the first President of the United States. The electors were
unanimous in selecting him to the post, though their unanimity dis-
solved when it came to selecting John Adams as Vice President. Along
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the way on his journey north Washington was greeted with pomp and
ceremony and by throngs of people. The Governor of Pennsylvania,
Thomas Mifflin, greeted Washington at the border of his state with a
troop of calvary and escorted the President-elect into Philadelphia
where his arrival was celebrated by thousands of inhabitants. Trenton,
New Jersey, however, provided him the most effusive welcome. “There
a triumphal arch composed of thirteen flower-bedecked pillars straddled
the road. In front of it stoed thirteen maidens in white, each with a
flower basket on her arm. As the great man, now astride a white horse,
rode into view the maidens burst into song.”

Virgins fair and matrons grave,
Those thy conquering arm did save,
Build for thee triumphal bowers;
Strew, ye fair, his way with flowers
Strew your hero's way with flowers,?

Republican simplicity had not yet replaced monarchical pomposity in
America, but it is doubtful that any monarch was ever so genuinely
admired, loved, and respected as the hero chosen to be chief of state
of this Republic.

Quite a spectacle was prepared in New York City for Washington’s
arrival. Inauguration day was set for April 30. A splendid procession
formed at Washington’s residence to escort him to Federal Hall, the
place of inauguration. He took the oath of office in public view, and
then went into the Senate chamber to deliver his inaugural address to
both houses of Congress there assembled. Washington had taken great
care in preparing this address and had practiced the delivery of it before
he had left Mount Vernon. Even so, he appears to have had great diffi-
culty giving it utterance. Fisher Ames noted that the President was
“grave, almost to sadness; his modesty, actually shaking; his voice deep,
a little tremulous, and so low as to call for close attention.™ Senator
William Maclay of Pennsylvania declared that “this great man was
agitated and embarrassed more than ever he was by the leveled cannon
or pointed musket. He trembled, and several times could scarce make
ouf to read.”

It is certain that Washington was no orator, nor was he comfortable
in attempting to fulfill that oflice. But there was good reason aside from
that for him to approach the highest office in the land tremulously.
There is evidence that he entertained doubts as to his capabilities for
the task ahead. One historian says that “Washington in some respects
was a humble man, despite that massive outer shield of dignity which
served to freeze the overfamiliar and even to awe his closest friends.
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He knew his own limitations. He had a sufficient fsith in his powers
as a military strategist and commander in the field; he had no such confi-
dence in his abilities as a statesman in time of peace.”™ Buf even a man
lacking his modesty might well have blanched before the prospect of
the difficulties he would face. Indeed, all those who undertook leading
roles in the new government had their work ent out for them.

L. D. White, who made extensive studies of the early administra-
tions, says that when Washington became “the first President under the
new Constitution, he took over aimost nothing from the dying Confed-
eration. There was, indeed, a foreign office with John Jay and a couple
of clerks to deal with correspondence. . . ; there was a Treasury Board
with an empty treasury; there was a ‘Secretary at War with an
authorized army of 840 men; there were a dozen clerks whose pay was
in arrears, and an unknown but fearful burden of debt, almost no
revenue, and a prostrate credit. But one could hardly perceive in the
winter of 1789 a government of the Union.”

Indeed, the problems of getting an effective government underway
in early 1789 were greater than even the above would suggest. The
population of the country was not so great, of course. The census of
1790 showed it to be just under 4,000,000, But it was spread over a
vast area. Though the bulk of the population was on or near the Atlantic
seaboard, that fact hardly indicated that the population was concen-
trated. The seaboard itself stretched for perhaps 1300 miles from Maine
through Georgia. Along this great stretch of coast population was located
mostly in clumps, and these were frequently separated from one another
by considerable distances. Back of the seaboard was a vast area, split
by the Appalachians, much of it inhabited by Indians, by and laurge still
in its primeval condition, and most of it as vet unsurveyed. Travel from
one place to another was often an unpleasant adventure, and from some
parts of the country to others a virtual impossibility overland.

Although the preponderance of the population, save for the blacks,
was British in background and tradition, there were many differences
among the people in any given area in addition to regional differences.
Americans as a whole had not yet been governed by a real government
located on this continent, and even British rule had not bound them
together; that had held them only to the mother country as best it could.
There were differences of religion: they were Baptists, Methodists, Pres-
byterians, Congregationalists, Episcopalians, Quakers, and members of
a multitude of small sects, though, again, Americans were ugually
Protestant. The middle states differed decidedly from the New England
ones, and the Southern ones from all the rest. These diversities made
any union by government appear unlikely, if not impossible.

The financial situation of the United States government was so pre-
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carious that it might well be said that the new government was receiver
for the bankrupt Confederation. Even after the repudiation of the Conti-
nental currency the debts left over from the War were large and grow-
ing. In many instances not even the interest was being paid. Tn 1790,
Alexander Hamilton estimated that the United States owed to foreign
creditors $11,710,375, of which $1,640,071 was interest. The principal
of the domestic debt he declared to be $27.383,917, to which would
be added interest arrears to the amount of $13,030,168.5 States had
debts, too, which had been contracted during the war and which might
be charged to the United States government.

To these difficulties were added those of dealing effectively with
foreign powers. The United States had not yet earned the respect or
fear of foreign countries. British troops still held sway in the Old
Northwest from forts on the Great Lakes. The Spanish dominated much
of the Mississippi River as well as egress from it. As if this were not
enough, opn fuly 14, 1789, only tweo-and-a-half months after Washington’s
inauguration, a mob in Paris stormed the Bastille, signaling the onset
of the French Revolution. Undoubtedly many in America thought that
the early events of the revolution were a good augury for the United
States. Much of the rhetoric of the revohitionaries bore a family resem-
blance to that just used by Americans. (This was neither entirely coinci-
dence nor attributable to the Zeitgeist alone; Thomas Paine devoted
himself to the French cause as he had lately done to the American one.)
This was to be a revolution in defense of the rights of man, so Americans
heard, and were gladdened. Moreover, the French proclaimed a re-
public in 1792, and Americans were surely glad for company in that
goal,

But out of the French Revolution grew such activities, contests,
and, eventually, wars that all of Europe was caught up in them and
repercussions were felt in much of the world. H George Washington
had foreseen the trial that the wars and disturbances surrounding the
French Revolution would be to the United States when he was prepar-
ing his inaugural address he might have given up in despair, although
it was not in his character to do so. War broke out in Europe in 1793,
receded and expanded, but continued until 1815 with only one intermis-
sion of peace for about a vear. Tt involved not only all the European
powers at one time or another, and most of them several times, but
also their empires in the rest of the world and any neutral nations trad-
ing with Europe. The American Republic needed peace very much for
the development of unity: instead it was pressed toward war and torn
between warring parties.

To contend with these difficulties in 1789, the United States gov-
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ernment had a Constitution—a piece of paper—consisting of a few arti-
cles setting forth a plan of government. The United States was a vision
in 1789, its government a dream, its dominion over the vast continental
territory based on a hope. Americans had proved themselves masters
of rhetorie: they could pen declarations, draw up constitutions, add to
them bills of rights; they had even fought a war successfully, but it was
still doubtful whether they could effect a permanent union, submit to
the necessary taxation to retire their debts, govern the domain, and take
their place as a nation among nations.

Words are wonderful things; ideas move men; and plans contain
the necessary patterns for human endeavor. But there is a missing link
between words on paper—though they may compose a constitution or
some noble document—and the realities of unity, government, stability,
and liberty. That missing link, if it is supplied, is supplied by men.
Man is a frail reed, but his proposals are evanescent without his
energies. It was men who breathed the breath of life into the govern-
ment, who provided the flesh to the bones of the Constitution, who
in their contests with one another held the government in check, and
who gave impetus and direction to it. Butf it was neither the majority
of men who did this nor even all of those who held office in the govern-
ment. Madison's comment after looking over the roll of those elected
to the first Congress may have been somewhat harsh, but it was much
to the point: he said that there were few members who would take an
active hand “in the drudgery of the business.”® That part would be
plaved, as it usually is, by a few men with the tenacity, the ambition,
the drive, and the determination to make the government work. Critics
abound; leaders who get things done are few.

The number of the men who played the leading roles in making
the new government work were few and can be named on the fingers
of a single hand—almost. Of course, others played important parts, and
no government could succeed without widespread support from the
populace (and the social base which their activities provide), but given
all these things, it still required and had the leadership of a remarkable
set of men. The ones that stand out above all the others in the early
vears of the Republic are: George Washington, James Madison, Alexan-
der Hamilton, Thomas Jellerson, John Adams, and John Marshall.

Americans were jealous of their rights and loath to grant that power
over their lives and fortunes which is necessary even for limited govern-
ment. Nor was it easy to reconcile them to the potential concentration
of power that was vested in the office of President. If such power had
to be vested in men, even many of those at the Constitutional Conven-
tion agreed, it would be better imparted to three men than one. What
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made it finally acceptable to Americans to have a single man as Presi-
dent was that that single man would be Ceorge Washington at first.
Washington's reaction is summed up in this way by a biographer:

Even before the Constitution was adopted, public opinion
had fixed on Washington as the first president. He repelled
the suggestion when it was made to him and opposed it
wherever he decently could. Fame he had never coveted and
the purely military ambition of his youth had long since been
burned out, as he had gained close acquaintance with the
scourge of war. At the age of fifty-six he had no “wish beyond
that of living and dying an honest man on my own farm.”?

It was this modesty, this lack of personal ambition, this humility, and
his sense of stewardship and honor that made him so right for the post.
Washington could be trusted, that was the key: trusted to stick to his
post until he had accomplished the goal, trusted to do the honorable
thing, trusted with the affairs of the people. and trusted to think in
terms of the Union. He would not be expected to achieve daring coups,
to make risky innovations, or to use his office for purely personal ambi-
tions. He would and did bring dignity to the office and make of it a
symbol of unity for a people.

Wispy James Madison is a strange choice for one of the essential
leaders in establishing the government. Historians and biographers did
not make the choice, though it should be said that they have affirmed
it. Nor could it be said that for most of his career he was the choice
of the people. With his quiet voice, his unassuming manner, and his
small stature, he was not one to be picked for leadership, The Virginia
legislature passed over him for one of their Senators, and he had to
make do with being a member of the House of Representatives, In a
sense, Madison must have chosen himself for the role. He achieved it,
at any rate, because of his cultivated intellect, his determination to have
a national government, and because he spoke with such cogency and
authority on the Constitution. Where others doubted or vacillated, he
was certain and determined. He was the man who had so much to do
with drawing the Constitution, getting it adopted, making a Bill of
Rights, and guiding through the Ilouse the early legislation by which
the government was estahlished.

Alexander Hamilton was, and has remained, a controversial figure
in the history of the early vears of the Republic. Given his brilliance,
his audacity, his drive, and his ambition it probably could not have been
otherwise. He was the man with a plan, a plan he intended to see
adopted, and a plan over whose merits men were sharply divided.
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Perhaps what he achieved could have been accomplished without the
acrimony he stirred up, but it is doubtful. He wanted an energetic gov-
ernment which men would look upon as the government, and any pro-
gram to achieve it was bound to stir up deep animosities. Hamilton
was a nationalist; much less than any other leading figure of these times
was he associated by allegiance with any state. He was born and partially
educated in the West Indies. He came to Boston in 1772 or 1773, some-
where between the ages of 15 and 18, depending on which birthdate
is accepted and which year he arrived. Soon after he moved to New
York. He had hardly arrived when he entered the lists of pamphleteers
against British measures. He served in the army during the war, was
appointed an aide to General George Washington and in that post
learned much about the country. He was instrumental both in getting
the Constitutional Convention called and less so in helping with its
work., He was, however, a leading figure in securing its ratification in
New York.

Washington appointed Hamilton to what many considered the most
important post in the new government, that of Secretary of the Treas-
ury. If it was not the most important, he acted as if it were, and from
it he proceeded to establish a financial system for the United States.
His overall achievement has been aptly described this way:

He created as from a void a firm public credit; he
strengthened the government by not merely placing it on a
sure financial foundation, but also uniting great propertied
interests behind it. . . . He saw the importance of what he
called “energy in the administration”. . . , and if only because
he went further than any other member of the government
in exercising the powers of the Constitution, he must rank as
one of the boldest and most farsighted of the founders of the
nation.®

Thomas Jefferson has had the loftiest of reputations among the
Founders. There was something Olympian about him; he had more
skills and abilities than any man ought to have: he was architect, inven-
tor, lawyer, statesman, writer, and linguist, among other accomplish-
ments. But his Olympian position may owe more to his absence from
the center of most continental and national efforts during the crucial
years of the late 1770's and the 1780s. When other prominent men
were engaged in the War for Independence he was serving ineptly as
Governor of Virginia. While the New Constitution was heing drawn and
ratified he was serving as Minister to France. While others were
engaged in the heat of the contest for ratification or alteration, he could
and did write calm and judicious letters abont the document. Even after
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he was brought to the center of affairs in Washington's administration
as Secretary of State he remained in the shade of the more energetic
and imaginative fHamilton, and it would have been a sensible judgment
that he was unsuited to the rough and tumble of politics. It is ironic,
then, that he is included among the list of men who established the
government for his role in partisan politics. Jeflerson did grasp the nettle
of involvement in the exercise of power, forge a political party which
attracted a large national following, establish what became a succession
ol Presidents, and bring republican simplicity te government as well
as make political parties another instrument in the balance and contain-
ment of power in America. He hardly wished to be remembered as
a partisan politician, or even a politician for that matter, vet he adorns
history books mainly in that role, and in an overall view this is as it
should be. It is in the rough and tumble of politics that ideas are tested
along with the mettle of those who advanced them. To be founder of
a political party appears to be a lesser thing than to be “Father of the
Constitution,” but Jeflerson’s reputation has been more secure than that
of James Madison. (Lest someone remind me that Jefferson wrote the
Declaration of Independence, 1 note again that indeed he did, and main-
tain also that this authorship would have given him a secure place in
American history but it would probably have no more made him a Foun-
der than did Thomas Paine’s authorship of Common Sense and The
Crisis. )

Why include John Adams in the list of eminent establishers of the
government? There is no doubt, of course, that he should have a secure
niche among the Founders for his service over the years in working
for independence and for his degged diplomacy in Europe, Moreover,
he was the first Vice President of the United States and the second
President. These latter activities are the ones that give trouble, how-
ever, for he has frequently been judged a weak and ineffective Presi-
dent, one who inherited and kept a cabinet from Washington which
he could not dominate and one who lacked the authority to keep the
Federalists in line. The consensus of the opimion of historians has some-
times been more generous with him, however. About twenty vears ago
historian Arthur M. Schlesinger queried more than fifty prominent his-
torians and political scientists and asked them to evaluate the Presidents
on a scale ranging from Great to Failures. John Adams finished in the
top ten, and was rated as near Great.® Perhaps, if the reason for rating
him so high may be simplified, it is that as President he steered the
United States on a course of neutrality and independence in the world,
averted both sericus internal troubles and a major foreign conflict, and
achieved out of it an accord with France,

John Marshall came late to the role of establishing the government.

230



He did take part in the war and in politics during the 1770's and 1780’
but in positions that did not bring him to the forefront of the attention
of Americans. He was prominent in the Virginia convention which took
up the question of ratification of the Constitution and debated in favor
of adoption. But he only emerged as a major national figure in 1800
when John Adams appointed him Secretary of State. And, in 1801 he
was made Chiel Justice of the Supreme Court, a position which he
occupied until his death in 1835. It was, of course, as Chief Justice that
he distingnished himself and played a prominent part in giving stability
to the United States government.

Marshall does not exactly fit our image of an eminent jurist. He
was not particularly well stocked with formal education; his academic
training in the law was restricted to a few lectures by George Wythe
which he attended. A contemporary said he was “‘tall, meagre,
emaciated,” loose-jointed, inelegant in ‘dress, attitudes, gesture,” of
swarthy complexion, and looking beyond his years, with a countenance
‘small in propoertion to his height’ but pervaded with ‘great good humour
and hilarity. . . .” 1% Even so, he came to dominate the court in fairly
short order, a fact which is the more remarkable because he was a
Federalist, and the men appointed to he his brothers on the court over
the vears were Republicans. He had a mind which could go to the nub
of the matter; he was unencumbered by any great knowledge of the
law: and he could carry the field with the force of an argument. His
great strength lay in his devotion to the Constitution and his determina-
tion to have it hold sway regardless of what there might be in ordinary
law to the contrary. The impact of his opinions on the Constitution
-aised that document far above the realm of ordinary law and did much
to make the Constitution into a Higher Law. As Justice Story said in
the dedication of his Commentaries to Marshalk:

Your expositions of constitutional law enjoy a rare and
extraordinary authority. They constitute a monument of fame
far heyond the ordinary memorials of political and military
glory. They are destined to enlighten, instruct, and convinee
future generations; and can scarcely perish but with the mem-
ory of the constitution itself.*!

The great task which confronted the men who would establish the
government of the United States at the outset, aside from gaining
respect for it, was to flesh out the very general outline for a government
contained in the Constitution. Their work can be likened to that of a
master carpenter whose task is to construct a house from a blueprint.
The blueprint indicates what the house should be like, but it rarely
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tells in any detail how the effects are to be achieved. That is the work
of the builder. So it was with the men who took the reins of the govern-
ment. Moreover, they had the momentous job of deciding how things
should be done with the knowledge that once one way was chosen it
would serve as a precedent for the future. As the writers of a constitu-
tional history text say:

The decisions made by the statesmen who launched the
new governmeni were of especial importance, for the institu-
tions they erected and the policies they inaugurated estab-
lished precedents that were certain to affect profoundly the
entire subsequent development of the constitutional system.12

There were many such precedential decisions in the early years,
some trivial, or apparently so, others momentous. For example, the
Senate spent some time under the spur of the presiding officer, John
Adams, discussing a proper form of address for the President. A Senate
committee actually recommended that Washington be addressed as “His
Highness, the President of the United States of America, and Protector
of their Liberties.” Many in the Senate were outraged, and under
Madison’s leadership in the House, that body insisted that he be
addressed as the Constitution implies, namely as “the President of the
United States,” and so hie has been ever since. 23 There was considerable
discussion over whether or not cabinet members should be permitted
to appear before the houses of Congress to present and discuss legisla-
tion. The decision was against it. President Washington appears to have
been umcertain himself as to how he was to get the “advice and consent”
of the Senate to treaties. He came in person to the Senate to present
his first treaty. He was so disgruntled at the proceedings there, how-
ever, that he vowed after a second visit over this same treaty that he
would never return on a similar errand, and he did not. Since that time,
Presidents have caused treaties to be drawn, have sent them along to
the Senate for approval, amendment, or rejection, and have considered
themselves to be thus complying with the Constitution.

Perhaps the best example of a precedent heing set which men
adhered to for a very long time was in the matter of the number of
terms a President would serve. There had heen considerable concern
when the office was set up that election to the oflice would amount
to election for life, for a President might be expected to be reclected
time after time. No doubt, some even hoped this would be the case.
George Washington, however, decided to retive after his second term.
His example carried such weight that every other man who had the
opportunity stepped down voluntarily after two terms for the next 144



years. Franklin D. Roosevelt was the first President to attempt to suc-
ceed himself for a third term. The precedent was still so highly valued,
however, that the two term limit has since been made a part of the
fundamental law.

The Congress had the most immediate task of getting the govern-
ment underway. It had to pass legislation that would call into being
powers and functions that had been anthorized by the Constitution. The
first order of business was to provide revenue for the government. The
first act, then, was the Tariff Act passed July 4, 1789. Though there
were some protectionist features to it, the average duties laid were only
cight percent, making it an act for revenue primarily. On July 20, a
Tonnage Act was passed, levying a tax on goods unloaded in American
ports. The rate was to be 50 cents a ton on foreign shipping and six
cents a ton on domestic. These duties, while not prohibitive, did obvi-
ously discriminate in favor of American ships. These things done, the
Congress busied itself in the next couple of months creating government
departments. The first departments called into being were State, War
and Treasury, in that order, and these were followed shortly by authori-
sation for a Postmaster General and an Attorney General, although these
dignitaries did not yet oversce departments. A Federal Judiciary Act
was passed on September 24, which provided for a Supreme Court with
a Chief Justice and five associates. Three circuit courts were authorized.
each of which was to have the attention of two Supreme Court justices.
And 13 district courts were authorized. The establishment of lower
United States courts was a decisive measure by the Congress, for though
Congress had heen empowered by the Constitution to establish such
courts, it was a discretionary power, and by doing so Congress set the
United States in the direction of having two distinet conrt systems, those
of the United States and those of the states.

The leadership in originating and pressing through much of this
legislation was assumed by James Madison, Of his role in getting
through part of the legislation, one historian says: “In the formulation
of the fiseal policies of the new government, James Madison asserted
over Congress the same high order of leadership that he had exercised
over the Constitutional Convention,™*#

It was now President Washington’s turn to take the necessary
actions to get the government functioning. Men had to be appointed
to high offices with the consent of the Senate. Other men had to be
appointed to do the more mundane jobs. Washington was finally able
to persuade Thomas Jefferson to serve as the first Secretary ol State.
He persuaded his old comrade at wrms, Henry Knox, to hecome Secre-
tary of War which for him mainly involved continuing the post he
occupied under the Confederation. Hamilton was the first Sceretary of
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the Treasury, Edmund Randolph the first Attorney General, and John
Jay the first Chief Justice of the Supreme Court. Department heads
at first were not thought of as composing the President’s Cabinet. They
began to be convened as a Cabinet, however, when Washington found
it more convenient to have their opinions in concert rather than as
individuals on certain matters. However, the Cabinet, as such, has only
such power and influence as the President accords it. With Washington
this was considerable. “He surveyed his Cabinet with justifiable compla-
cency. All were men of ability, and two were men of genius. With such
as these, he wrote, T feel myself supported by able Co-adjutors, who
harmonize well together.” "15 This estimate, however, turned out to be
much too optimistic.

The government slowly began to fimction. Some of the most basic
laws had been passed, men appointed to posts, and the tasks of perform-
ing functions assigned. The three branches of government were ready
to act, their separate functions becoming more clearly delineated, and
the relationships among them being sorted out. What had been a dream
and a hope only a few months before was by 1790 becoming a reality.
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20

Steering the Course
of a Nation

Republics had been notoriously unstable, fiscally irresponsible, subject
to being pulled hither and yon by foreign influences, divided so as to
be laid open to civil commotions by partisan conflicts, and rent by con-
tests over suceession to leadership. No fact troubled the more thoughtful
of the Founders of the United States more than this one. The United
States had already witnessed before 1789 many of the results of the fatal
tendencies of republics. Monarchy had ever and again been revived to
solve the more tenacious problems of republics. Could the United States
be steered around the shoals on which other republics had foundered?
There were those who doubted it. After all, what would be the rock
to anchor a government against the storms without a monarch? The
answer seemed to be that there must be no storms, vet this wounld not
be. How could a country be made to yield to precedent, tradition, and
those founts of stability to government—awe and obedience—without
the bulwarks of established church, hereditary aristocracy, and
monarchy? Perhaps it could not be dene, but if it could it would be
because the best and most able men should be engaged in political
leadership and they should set examples which lesser men would follow
in the course of time. The outstanding men had come to the fore and
taken their places, as we have seen; it now remained to be seen if they

could set a safe course.,

I ERECTING A FINANCIAL STRUCTURE

It s all too easy to find fault with Hamilton and his programs. Much
of what his political foes said against him and them was true. He did
entertain great doubts about the political wisdom of the general
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populace. He was a nationalist who cared little cnough about the integ-
rity of the states, it he thought they had any. He was mercantilist, or
at least he was under the sway of the fag ends of mercantilist ideas.
He was ambitious, aggressive, a broad constructionist, and he did
intrude in foreign affaris. Those of us who differ with him in the main
thrust of his economic policies may criticize himy for his protectionist
and pro-manufacturing posture.

Yet when all has been said against him and his programs, it should
be granted that what he accomplished offsets much of it, and he emerges
from an examination of his policies as one who if he did not always
do right generally, did do well. There are few enough men with large
vision, probably less who can conceive the programs necessary to realize
it, and only a small number will labor tenaciously to get them in opera-
tion, It is easy enough, as I say, to eriticize his financial program; but
which one of his critics could establish the financial foundations of a
nation?

Hamilton conceived & financial program which he hoped would pro-
vide the sinews ol a nation, His task would have been hopeless enough
if he had aimed only to get revenue to run the government, for Ameri-
ans were loath o pay taxes of any kind, and politicians had shown
themselves all too willing to adopt expedients which world enable them
to operate for a time without the onerous necessity of taxes. But Hamii-
ton wanted much more than a revenue. He wanted to establish the
credit of the United States, when bankruptey was the obvious outlet.
And, he wanted to do so in such a way that he would tie men of wealth
and position to the government, influence the people to view the United
States government as the government, and make it clear that the general
government would take care of national concerns,

Hamilton's program was presented in a series of reports to Congress
in 1790-91, and most of it was enacted during the same vears. The main
acts dealt with the acceptance and funding of the national debt, the
assumption: of state debts, the creation of a Bank of the United States,
and the establishment of an excise tax on whiskey.

Hamiltons lirst report which was on the public credit was pre-
sented fanuvary 14, 1790. In it, he arpued vigorously that the domestic
debt as well as the foreign debt should be assumed at the full value
originally contracted. There were many of the opinion that the domestic
debt should be discounted. Most of the obligations were held by
speculators now, it was argued, men who had bought them at a fraction
of their face value and who stood to be greatly enriched if they were
paid off at full value. Hamilton approached the subject from the angle
of establishing the credit of the government. “By what means is it to
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be effected?” he asked. “The ready answer to which question is, by
good faith; by a punctual performance of contracts. States, like individu-
als, who observe their engagements are respected and trusted, while
the reverse is the fate of those who pursue an opposite conduct.”

While the observance of that good faith. which is the basis
of public credit, is recommended by the strongest inducements
of political expediency, it is enforced by considerations of still
greater authority. There are arguments for it which rest on the
immutable principles of moral obligation. And in proportion
as the mind is disposed to contemplate, in the order of Provi-
dence, an intimate connection between public virtue and pub-
lic happiness, will be its repugnancy to a vielation of those
principles.

This reflection derives additional strength from the nature
of the debt of the United States, It was the price of liberty.
The faith of America has been repeatedly pledged for it, and
with solemmities that give peculiar force to the ob-
ligation . . .t

Hamilton’s propusal to establish a fund for paying the national debt
at face value was linked in the same bill with a plan for the assumption
of state debts contracted during the War for Independence. Assumption
was much more controversial than the other proposals. In fact, the idea
bordered on the preposterous, in view of past history. At least some
of the states had made headway in paying their debts; whereas, as yet,
no United States government had demonstrated either the willingness
or ability to service any debt. Moreover, there were differences in size
of debt from state to state. However, adjustments were made for this,
Hamilton did some horse trading with the Virginia delegation, and both
funding and assumption passed. The United States issued new securities
to replace the old, paid interest on them, and set aside funds to take
care of them. No immediate progress was made, however, in actually
paving off the debt. Even so, the credit of the United States began
to improve.

Hlamilton’s next major proposal was for a United States bank. He
proposed that it should be chartered as a corporation by the federal
government, that the government should subseribe to 20 percent of the
stock, and that the remainder should come from private investors.
Federal funds were to be deposited in it, and the bank was to issue
paper money which would become the main currency of the U nited
States. Jeflerson argued that there was no authority in the Constitution
for chartering such a corporation, but Hamilton carried the field, and
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Washington signed the bank bill into law February 25, 1791, Stock in
the bank sold within hours after it went on the market.

Congress passed an excise tax on whiskey in March of 1791, This
was the first tax levied by the United States government te be borne
directly by American producers. It was much resented, particularly by
western Pennsvlvania farmers, who were accustomed to shipping their
corn east in a liguid state. A rebellion broke out there in 1794, and
it was put down hy troops. Some Americans, at least, had felt the power
ol the new government directly.

Hamilton's most ambitious and extensive program was contained
m his Report on Manufactures which he presented in December of
1791, In it, he clothed the argument for government intervention in
its most attractive apparel. He held forth a vision of America drawn
together in fraternal bonds through the interdependence of manufac-
turers, shippers, and farmers. North and South, Fast and West, would
be drawn together in a great economic cornucopia. Few could disagree
with him that there were advantages to the division of labor, to an
American independence of foreign countries, or even that there was
good reason to draw immigrants to American shores along with foreign
eapital. All of this was attractive background to an argument for govern-
ment aid to manufacturing. “Such aid must consist of protective duties
against competitive foreign manulactures, hounties for the establishment
of new industries, premiums for excellence and quality of manufactured
articles, exemptions of essential raw materials from abroad from import
duties. . . | the encouragement of inventions, improvement in machin-
ery and processes by substantial grants. . . | and, finally, the construe-
tion of roads and canals for a . . . flow of physical goods and materials. ™

With such a program, however, Hamilton had bit off more than
Congress could swallow. Even supposing the program to he desirable,
which many doubted, where was the authority in the Constitution to
spend the tax moneys taken from the generality of the people for such
purposes? Hamilton argued that the power was there in the general
welare clause. I this were so, Madison declared, then “evervihing from
the highest object of state legislation, down to the most minute ohject
of policy would be thrown under the power of Congress.”™ Thus, the
main elements of Hamilton's grandest scheme were turned bhack.

Even so, the broad lines of Hamilton’s achievements have been
enthusiastically summarized in this way by a present-day historian:

By 1792, largely as a result of the leadership assumed by
Alexander Hamilton, the heavy war debt dating from the
struggle for independence had been put in the course of ex-
tinguishment, the price of government securities had been



stabitized close to their face value. . ., a Federal revenue sys-
tem had been brought imte being, a system of deht manage-
ment had been created, the power of the Federal government
had been decisively asserted. . . . and the credit of the Federal
government had heen solidly established. 4

II INDEPENDENCE IN A HOSTILE WORLD

The United States was dependent upon European countries in the
gaining of separation from England. The French alliance supplied both
the naval power and a considerable army for the winning of the most
impressive victory against the British on the American continent. That
other nations were at war with or hostile to Britain made the American
victory more certain. The favorable treaty gained by the United States
at Paris in 1783 was made possibie by the cross currents of animosities
and jealousies among European powers. The United States staved off
bankruptey time and again in the 1780’s with loans acquired in Eurc-
pean countries,

Ome of the greatests tasks of the United States under the Constitu-
tion was to shake off the dependence upon Europe. Undoubtedly, Euro-
pean powers still viewed the United States as a potential pawn in their
contests with one another. The French were inclined to think that they
had a special claim on the good will of the United States. The British,
on the other hand, could not view with equanimity anything less than
restoring in some measure the old relationship of dependence. The
Spanish were not resigned to the dominance by the United States of
the eastern portion of the continent. Nor would the United States be
independent of Europe until the British hold on the Great Lakes and
the Spanish control of the Mississippi were broken.

The most attractive solution to this problem was for the United
States to attach itself to some European power which would become
its protector and champion its causes against all others. That is what,
to a limited extent, had heen done with France. But the French had
been of very little help against Britain and Spain after the war.
Maoreover, the changes in France after 1792, and the new European
war which broke out, made the French coanection an almost certain
Hability and would have linked the United States o governments which
not only changed frequently but also were tyrannical and oppressive,
The course which Presidents Washington, Adams, and Jeflerson chose
successively was independence {rom all these powers. But it was easier
to choose such a course than to steer it.

The first crisis of the Washington Administration came when the
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French declared war on England, Spain, and Holland. The Franco-
American Alliance committed the United States to the defense of the
French West Indies and not to render aid to France's enemies.
Washington issued a Neutrality Proclamation shortly after the war broke
out, stating that the United States was at peace with both Great Britain
and France, and warning Americans not to commit hostile acts against
either side. Jefferson had raised some doubt as to Washington’s author-
ity to do this, but he did not push the point. A few days before Washing-
ton made his proclamation, a new Minister from France had arrived
in the United States, a man known as Citizen Genét. Genét had no
sooner arrived than he began to commission privateers from American
ports to prey on British shipping. Washington warned him against this,
but he persisted in similar activities, and the President eventually
demanded his recall.

In 1794 Congress passed a Neutrality Act, which confirmed
Washington’s earlier proclamation, in effect, and put teeth into it.
Already, relations with France had deteriorated considerably. When the
United States came to terms with Britain in a treaty, relations grew
worse. The accord with Britain is known as Jay's Treaty; it was signed
by the diplomats in November of 1794 and ratified by the Senate June
24, 1795. By this treaty, Britain agreed to and did shortly withdraw
her troops from the posts on the Great Lakes. It also opened up the
East and. West Indies to trade with the United States. A joint commis-
sion was appointed to deal with the debt claims, particularly of British
merchants, which went back to colonial days, and a final settlement was
made in 1802. British trade with the United States was placed on a
most favored nation basis, which meant that any trade concession
granted to any other nation would also be granted to British traders.
This treaty settled most of the outstanding difliculties between the two
countries, but in view of increasing difficulties with France, it was inter-
preted by that country as a slap in the face.

On the heels of Jay's Treaty came Pinckney’s Treaty with Spain
in 1795. By its terms, Spain acknowledged the boundaries of the United
States as being those established by the Treaty of Paris (1783), agreed
to the free navigation of the Mississippi, and accorded the right of
deposit at New Orleans to Americans for a period of three years. By
these two treaties the United States made great headway toward the
practical attainment of an independence of Europe which had been
sought in the Treaty of Paris.

However, the French government now posed increasing problems
for the United States. 1t refused to receive Charles C. Pinckney as ©.5.
Minister to France when he arrived there in late 1796. Nor was the
commission made up of Pinckney, John Marshall, and Elbridge Gerry,
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appointed by President Adams to negotiate a settlement, treated any
better. The French government did not formally receive them, and
agents of the foreign minister, Talleyrand, agents designated in dis-
patches as X, Y, and Z, suggested that the government would be happy
to meet with them i they would pay a bribe and give France a loan.
This XYZ affair stirred up much resentment in America when it was
made piiblic in 1798, Many expected that France would go to war with
the United States at any time. Adams initiated such measures in prep-
aration lor the conflict as he thought prudent. And, an undeclared naval
war between the two countries did take place, 1798-1800. Meanwhile,
Adams continued efforts to reach an accord with France. This was
achieved in what is known in diplomatic history as the Convention of
1800, France agreed to release the United States from the treaties made
in 1778, and diplomatic relations between the ftwo countries were
resumed.

It would take us too far afield to go into any detail about the foreign
relations of the next 25 years under jeffersonian Republicans. They
were, however, aimed at following an independent course in the world.
This was made extremely difficult by the Napoleonic wars which
embroiled Europe for the first 15 vears of the new century. Both France
and England continued pressure on the United States. The pressure
of France was, however, greatly reduced by the Louisiana Purchase.
But the pressure of Britain led eventually to the War of 1812, which
some historians have called the Second War for Independence. Perhaps
the culminating symbolic move in the establishment of American
independence was the Monroe Pactrine set forth in 1823. By it, Presi-
dent Monroe announced that Americans were not subject to further col-
onization and by so saying attempted to place the Americas off limits
to the Buropean quest for empire and to free this continent from the
struggles of Europe.

During these early years of trial a set of principles for American
conduet with other nations had emerged from pronouncements and
practice. The following is a summary of them, stated as imperatives:

The United States should

. Establish and maitain a position of independence with
regard to other countries.

2. Avoid political connection, involvement, or interven-
tion in the affairs of other countries.

3. Make no permanent or entangling alliances.

4. Treat all nations impartially, neither granting nor
accepting special privileges from any.

5. Promote commerce with all peoples and countries.
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6. Cooperate with other countries to develop civilized
rules of intercourse.

7. Act always in accordance with the “laws of nations.”

8. Remedy all just claims of injury to other nations, and
require just treatment from other nations, standing ready, if
necessary, to punish offenders.

9. Maintain a defensive force of sufficient magnitudé to
deter aggressors,®

{I1 THE RISE OF POLITICAL PARTIES

One of the unforeseen and, by some undesired developments in
the early years of the Republic was the rise of political parties. No refer-
ence to any role for them was made in the Constitution. There had
not been, as vet, any political parties in America; divisions were occa-
sional or tied to factional leadership of some men, as a rule. To formalize
such differences by organizing them into political parties would have
appeared the height of folly to many of the Founders. In fact, there
was good reason to suppose that if the Republic did not founder on
the shoals of foreign entanglements it would split under the stress of
partisan or factional contests, as republics had tended to do in times
past.

George Washington, in his farewell address, warned the country
“in the most solemn manner against the haneful effects of the spirit of
party ” generally. He declared that

It serves always to detract the public councils and enteeble
the public administration. It agitates the community with ill-
founded jealousies and false alarms; kindles the animosity of
one part against another; loments occasionally riot and insur-
rection. It opens the door to foreign influence and corruption,
which find a facilitated access to the government itself through
the channels of party passion. Thus the pelicy and the will of
one country are subjected to the policy and will of another.

Washington admitted that the spirit of party arose out of human nature
itsell and was unlikely to be entirely extinguished, but he exhorted his
countrymen that the “effort cught to be by force of public epinion to
mitigate and assuage it.”®

Washington had reason enough for his fears about the spirit of
party. Even before he left office the lines of party were forming; his
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Cabinet had already experienced the strain; and the country at large
was about fo witness some of the most acrimonious disputes ever to
take place. It should be noted, however, that as yet disputants did not
ordinarily mount the stump to address the people directly about their
differences. Attacks usually appeared in newspapers, and more likely
than not if major figures were involved they wrote or had their cases
presented under pseudonyms. Such practices did not, however, pro-
mote restraint or prevent breaks between individuals which were dif-
ficult to heal. They may well have had the opposite result.

It is not difficult to see why parties and factions arise when men
are free to hold and practice different views. Men simply do not see
all questions from the same angle, and they do have, as individuals and
groups, different interests from one another. And, men again and again
are drawn to the conceit that what is to their advantage is also to the
advantage of the majority of people. Those in power usunally take a more
generous view of the extent of their power than those without such
power. There is, undoubtedly, a general welfare, but men hardly dis-
cern it and focus upon it exchusively in the course of their careers.

There were choices of course in plenty to divide Americans and
provide the opportunity for politicians to capitalize on them in the early
years of the republic. After all, the course of the nation was heing set.
Strong willed and determined men were placing their imprint upon it.
Small wonder that those favoring and those opposing certain courses
of action should form opposing factions which eventually assumed more
permanent status. How should the Constitution be interpreted? Should
it be broadly or strictly construed? Should the powers of the general
government be greater, or those of the states preserved and enhanced?
In foreign affairs, should the French Revolution be supported? Or
should the United States link its fortunes to those of Britain? Or, if
the United States was to be neutral, would this not benefit one side
at war to the disadvantage of the other? More fundamentally, were there
not choices to be made between order and liberty, between reason and
experience, and between the individual and the community? If this [at-
ter formulation poses the distinetions too bluntly, it nevertheless
indicates configurations of belief toward which men tended.

The two parties which emerged in the 1790’s were called Federalist
and Republican. Alexander Hamilton and John Adams are usually
associated as leaders of the Federalist Party, which indicates also the
early divisions in that party, a division which in the course of time sun-
dered it. New Ingland was the center of the strength of the Federalist
Party, but it had devotees throughout the country. Thomas Jeflerson
and James Madison were the leaders of the Republican Party, and the
bulk of its strength was from Pennsylvania southward. The Republican
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Party was born in opposition, which probably made it considerably more
united than the Federalist, which was born in power and suffered in
the beginning from the stresses of power. It is much easier to be united
in opposition and adversity than in possession of power and prosperity.

Though it must be understood that leaders of parties are not in
perfect agreement, that men do not readily acknowledge either-or posi-
tions, that the bllowing should not be taken as absolutes, Federalists
and Republicans did tend to divide along the following lines. Federalists
were more mclined to emphasize the depravity of man, particularly that
of the generality of men, than were Republicans, although Madison
readily declared man to be a frail vessel, and Jeflerson would not deny
it. Federalists emphasized the importance of experience, tradition, awe,
and veneration, while Republicans were more hopeful about the benefits
of reason. Federalists inclined to be nationalists (when they were in
power), and the Republicans to favor state’s rights. Federalists tended
toward mercantilism in economic policy, while Republicans were more
favorably disposed toward laissez-faire. Federalists favored industrializ-
ing, while Republicans wanted an agricultural economy  with an
emphasis on foreign trade. Republicans were much more favorably dis-
posed toward France than were the British-leaning Federalists.

It is not to the purpose of this work te devote much attention to
these conflicts. What is important is that they were there and that politi-
al parties took shape around them as issues. Nor is it so important
that when the Republicans were in power for awhile they began to aban-
don the policies they had championed and to advance some of those
they had opposed. Being in power is a severe test of anyone’s beliels,
and there are usually excuses enough in changing circumstances for
altering them. What is important is that although political parties are
extra-constitntional they came to play an important role in huttressing
and maintaining the Constitution.

One of the checks and balances on government not conceived and
contrived in the Constitutional Convention was that provided by politi-
cal parties. Perhaps the greatest check of all on those in power 15 pro-
vided by the opposition party and by its members who hold office, but
not the power of determining policies. If the party in power takes a
generous view of the powers available to its members, the one out of
power uses the limited powers doctrine as one of its reasons for opposing
the extension of power. The Jeffersonians out of power opposed the Se-
dition Act as unconstitutional. Federalists ont of power opposed the
Jelfersonian Embargo and defended state’s rights. So it has frequently
been throughout American history. The strict construction doctrine
would sometimes have few advocates without a minority party.

The Jeflersonians brought particularly important counterbalances to
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the Federalist emphasis. It probably was most useful that the early offi-
cials of the United States should have emphasized dignity, respect for
faw, pomp, and even ceremany. But Jeflerson was much more in keep-
ing with the genius of America in his emphasis upon republican simplic-
ity and informality. Though the mercantile ideas of Hamilton may have
served some temporary purpose, the Jeffersonians brought to the fore
newer, fresher, and freer economic ideas, and there was no doubt that
Jetterson believed in paying off the debt. Albert Gallatin, as Jefferson’s
Secretary of the Treasury, was a remarkable counterpart to Hamilton.
He was equally brilliant, and his thought tended toward the freeing of
enterprise. It may be of some use to quote him in a critique of the
tariff system, a critique penned long after he had left the Treasury:

Let it be recollected, that the system is in itself an infrac-
tion of an essential part of the liberty of the citizen. The neces-
sity must be urgent and palpable, which authorizes any govern-
ment to interfere in the private pursuits of individuals, to for-
bid them to do that which in itsell {s not criminal, and which
every one would most certainly do, if not forbidden. Every
individual, in every community, without exception, will
purchase whatever he may want on the cheapest terms within
his reach. The most enthusiastic restrictionist, the manufac-
turer, most clamorous for special protection, will, each
individually, pursue the same course, and prefer any foreign
commodity, or material, to that of domestic origin, if the Hrst
is cheaper, and the law does not forbid him. All men ever have
acted, and continue, under any system, to act on the same
principle. . . . The advocates of the tariff system affirm, that
what is true of all men, individually, is untrue, when applied
to them collectively. We ecannot consider the adherence of
eniightened nations to regulations of that description, but as
the last relic of that system of general restrictions and

monopolies, which had its origin in barbarous times. . . .7

Perhaps the greatest precedent set in the early years of the Repub-
lic grew out of party divisions. That precedent was the peaceful change
from one set of rulers to another. The congressional elections are so
staggered that at no time would there be an entirely new Congress.
Even more is it unlikely that the personnel of the federal courts would
all change at any time. The one crucial branch, then, for the above
and other reasons, for a change from one group of rulers to another
is the execntive branch. There was no overall change in that branch
until 1801, Though Washington stepped down in 1797, there was a clear
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continuity between his administration and that of Adams, for the mem-
bers of the Cabinet were continued. Not so, when Jefferson came into
office as President. Party divisions and loyalties had become so strong
and determining, the feelings between Adams and Jefferson were so
heated, that there could be no question of Jefferson’s continuing with
his Cabinet, Yet for all the strong feelings, the change from Adams to
Jeflerson was made peacefully. And so it has been ever since: Americans
have become so accustomed to the peaceful change of rulers (or gov-
ernors, if one’s sensibilities are stirred by the other term) as not to
remark it. Yet it is always a remarkable thing in history when a man
with such powers vields them up to someone else without war. In a
sense, our political contests are a means of shifting the conflict from
the field of battle to the arena of ideas and words. The contest is usually
sharp, but the loser retires gracefully from the field.

Were Washington's fears of parties groundless, then? Surely, they
were not groundless; he counld have cafled up much history in support
of them. Nor did he expect that America would be without such
divisions; he hoped only for a mitigation of the harshness of them. And,
it can be reported that this occurred. Two major developments have
made party contests less than seriously divisive, as a rule.

One is that the United States has usually had only two major
parties. A multiplicity of parties does tend to divide the country into
irreconcilable factions. Whereas, when there are only two major parties,
they tend both to contain many people of similar views in each of them
and to try to attract any considerable faction not yet within the party.
But why, it is asked, has the United States had only two major parties?
Some have supposed that the predilection to do this is peculiar to Anglo-
Saxon peoples. But such an explanation is of doubtful validity. The more
likely explanation is the winner-take-all practices, some in the Constitu-
tion, some added by the states. In elections to Congress, there is, as
a rule, only one winner in a district and in a state. (On rare occasions.
there oceurs an election of two Senators from the same state in the same
election. But in such a case, candidates run separately for the positions,
since the term of one of the men elected would not be for the full six
vears.) The office of President is clearly a winner-take-all affair, and
states have made this true for electors along party lines as well hy giving
the whole vote for electors to the party which attains a plurality. The
effect of this practice {(as contrasted with proportional representation)
is that only major parties can sustain any considerable following over
the years by patronage. And only two parties can reasonably expect to
elect many to office. They do so, as a rule, only by appealing to a very
broad electorate.
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The other offset in the American system to the baneful effects of
party is a little more complicated. Washington noted that in “govern-
ments of a monarchical cast” it is plausible to “look with indulgence,
if not with favor, upon the spirit of party. But in those of the popular
character, in government purely elective, it is a spirit not to be
encouraged,”® We can read between the lines of this a little and almost
certainly infer his meaning. A land which has an hereditary monarch
has continuity and stability. Governments change, cabinet officers come
and go, a new election brings new members of the legislature, but the
meonarch remains. A republic, however, does not have this visible sym-
bol of continuity and stabilitv. When it is divided by parties, there is
no man bevond these contesting groups to provide it. Yet the United
States has had a sign and symbol—a veritable rock—to give it continuity
and stability. It is, of course, the Constitution. Washington may be par-
doned for not foreseeing that it would serve in that office,

IVTHE CONSTITUTION AS HIGHER LAW

The most likely prognosis for the Constitution in 1789 was that in
very short order it would hecome a dead letter. After all, it was only
a “piece of paper,” and power resided in the hands of men once the
government was organized. The ways by which it might have become
a dead letter are so numercus that only a few of them need be sug-
gested. Once men had power in their hands, they might have gone their
own way, using the Constitution only as a launching pad, as it were,
to come to power, then ignoring its restrictions. The states, on the other
hand, might have made of it a nullity by so circumscribing the actual
exercise of powers that the general government would be of no account,
The President might have become a dictator, The Constitution might
have remained; all might have given it their vocal allegiance without
allowing it to aflect their actions,

We know, of course, that these things did not occur. Instead, the
Constitution became, in fact, a Higher Law in the United States, a Con-
stitution above constitutions, and a document to which men truly
repaired for the resolution of vexed issues. That this occuired can be
attributed to tradition, circumstances, and the efforts of leading men.

Americans had a tradition of higher law, and it needs to be only
briefly recalled here. They were a peaple of the Book, to whom the
Bible was a higher law. They accepted, also, the belief that natural law
was higher law. In the British and colonial traditions, thev had received
the belief that certain basic documents constitufe a higher law, ie.,
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charters, covenants, declarations, and acts of conventions. This is to say
that Americans were predisposed to the acceptance of a higher law, and
they were especially sensitized to written laws.

The circumstances under which the Constitation was drawn and
ratified lent weight to giving it a unique place. It had been drawn in
convention by some of the most prominent men in America. This had
been done behind closed doors and by way of debates to which the
public at large was not privy. It had been ratified by special conventions
within the states by men chosen for the particular task. And, most of
the prominent men in America came forth to serve in the government
which it authorized.

George Washington gave the full weight of his prestige to the Con-
stitution. He wanted only men in his government who were devoted
to it, and in his appointments attempted to make this the first require-
ment. His public pronouncements were such as to add weight and
anthority to the document. In his First Inangural Address, he referred
“to the great constitutional charter under which you are assembled, and
which, in defining your powers, designates the objects to which your
attention is to be given.”® He said in his Farewell Address that those
entrusted with governmental powers should

confine themselves within their respective constitutional
spheres, avoiding in the cxercise of the powers of one depart-
ment to encroach upon another. The spirit of encroachment
tends to consolidate the powers of all the departments in one,
and thus to create, whatever the form of government, a real
despotism. . . . If in the opinion of the people the distribution
or modification of the constitutional powers be in any particular
wrong, let it be corrected by an amendment in the way which
the Constitution designates. But let there be no change by
usurpation; for though this in one instance may be the instru-
ment of good, it is the customary weapon by which free gov-
ernments are destroyed.t?

Other men who were or would be Presidents uttered similar mes-
sages. James Madison said in 1792

Liberty and order will never be perfectly safe, until a tres-
pass on the constitutional provisions for either, shall be felt
with the same keenness that resents an invasion of the dearest
rights, until every citizen shall be an Argus to espy, and
Aegeon to avenge, the unhallowed deed.
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Thomas Jeffersen declared in 1793:

Qur peculiar security is in the possession of a written Con-
stitution. Let us not make a blank paper by construction. 1
say the same as to the opinion of those who consider the grant
of the treaty-making power as boundless. I it is. then we have
no Constitution. 1f it has bounds, they can be no other than
the definitions of the powers which that instrument gives.

But it was John Marshall, as Chief Justice of the Supreme Court
for 35 years, who raised the Constitution to the pinnacle as the Higher
Law in the United States. Among the large number of decisions of the
court written by Marshall, a goodly number were referred to the Con-
stitution for resolution. Indeed, Marshall appears to have relished those
instances when he could make of the question before the court a con-
stitutional question. This judgment is based on the fact that some of
them could have been decided readily on other than constitutional
grounds. Marshall made the Constitution very much & live letter, by
making it available as law on which decisions could rest, by bringing
Congress to heel, by bringing the states to heel, and by using it both
as authority and restraint. Marshall tried to make it clear always that
those brought to heel were not brought to that posture by the court
but by the Constitution. In Oshborn v. U.S.Bank delivered in 1824, he
said: “Judicial power, as contra-distinguished from the power of the law,
has no existence. Courts are the mere instriments of the law, and can
will nothing,”* He viewed the Constitution as “intended to endure for
ages to come,” and made decisions designed to ensure that it would.

In Marbury v. Madison, delivered in 1803, Marchall declared that
the Constitution limits the Congress. “The powers of the legislature are
defined and limited; and that those limits may not be mistaken or forgot-
ten, the constitution is written.” When the legislature acts contrary to
its constitutional authority, its acts are not to be put in force. For, he
said, “the particular phraseology of the constitution of the United States
confirms and strengthens the principle, supposed to be essential to all
written constitutions, that a law repugnant to the constitution is void,
and that courts, as well as other departments, are bound by that
instrument. 712

In Fletcher v. Peck (1810}, Marshall spoke for a unanimous court
when e held that the states were restrained by the Constitution. He
said that Georgia “is a part of a large empire; she is a member of the
American union; and that union has a constitution, the supremacy of
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which all acknowledge, and which imposes limits to the legislatures of
the several states, which none claim a right to pass.”3

Marshall could buttress his decisions with the broadest principles,
but he could also constrie the Constitution with great attention to dis-
tinctions. For example, the case of Craig, et. al., v. The State of Mis-
souri involved the attempt to issue paper money by the state. The state
contended that since this money was not made legal tender, it was per-
mitted. Not so, said Marshall:

The Constitution itself furnishes no countenance to this
distinction. The prohibition is general. It extends to all bills
of credit, not to bills of a particular description. . . . The Con-
stitution . . . considers the emission of bills of credit and the
enactment of tender laws as distinct operations, independent
of each other, which may be separately performed. Both are
forbidden. To sustain the one because it is not also the other;
to say that bills of credit may be emitted if they be not made
a tender in payment of debts, is in effect, to expunge that dis-
tinct independent prohibition, and to read the clause as if it
had been entirely omitted. We are not at liberty to do
this. . . .14

It has been commonly said of Marshall that in his decisions he con-
strued the Constitution in a way to increase the power of the govern-
ment, that he was a nationalist, and that he built the power of the
United States government at the expense of the states. This view con-
tains some truth, obvicusly, but it is not the most important thing to
say about him. It can also be truly said that Marshall by the tone and
character of his decisions gave the central role in expounding the Con-
stitution to the Supreme Court, but that is not the most important thing
to say about him, for that position can be and has been abused. What
looms above all the other things he did as an enduring contribution
is that he looked to and raised the Constitution to the position of Higher
Law—a law to which courts, CoNgresses, presidents, and states must
yield. Above all, he professed to be bound by the Constitution. “This
department,” he said, “can listen only to the mandates of law, and can
tread only that path which is marked out by duty.”® The Supreme
Court rose to high regard not because people believed that the Constitu-
tion was what the court said it was but because they believed that the
court spoke not the will of its members but submitted their wills to
the Constitution. John Marshall made such a view credible.

The course of the nation was set in the early years of the Republic.
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The credit was established, and men came to believe that the obligations
of the United States wounld be met. The United States adopted and fol-
lowed an independent course in the world. The government was Turther
checked and balanced by political parties. And the Constitution
achieved a special place as a Higher Law binding all Americans,
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Epilogue:
The Beacon of Liberty

Why should anyone bother to write the history of the founding of the
American Republic? Or why, if it be written, should anyone bother to
read or study it? Because, it has been asserted, it constitutes an epoch,
and even an epic. That may be true enocugh, but if that epoch be
wrenched out of its broader context, why should it be considered an
epic? Here were some colonies on a remote continent which revolted
from the empire of which they were a part and succeeded in eflecting
the separation. Having done so, they repudiated their paper money,
could not meet many of their obligations, and lacked the respect of the
great powers of the world, Their Confederation was without energy,
and there was considerable doubt whether their state governments
could maintain order. In these circumstances, they made a concerted
etfort to revamp and reorganize to produce a “more perfect Union.”
As we have left the story, they appear to have succeeded in doing this
in considerable measare. Though this was an achievement to be
admired, it wonld not suffice to make the story one of epic dimensions.

Nor should the account be read as a glorification of war. Even if
war were worthy of glorification, the struggles in America would surely
count as among its less notable episodes. There were few great battles;
usually when one loomed ahead, a withdrawal ocewrred rather than a
fight to the finish. The British used a great many foreign mercenaries.
The Americans relied extensively on the militia, whose members would
hardly qualify as soldiers. The Continental armies were ragtag hobtail
aggregations with too little discipline and shortages of almost everything
else that makes armies function. True, there were great acts of personal
heroism, and there was the exemplary tenacity of a few leaders, but
these were offset often enough by cowardice of militia, lack of resolution
by goveranments, and a civilian population looking the other way when
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Lielp was needed. In any case, it is unlikely that the miseries of the
Continental armies would be recalled as a glorification of war,

This account is not to be understood as simply a veneration of gov-
ernment in general or of American governments in particular. Govern-
ment is necessary; those of a pious bent may properly say that it is
ordained. That is, man is such, and society is such, that government
is required to maintain the peace. But if government were all that was
wanted, it would be possible to construct a much simpler one than the
federal system of government in these United States. The exercise of
government power does not require checks and balances, the separation
of power, two or more distinct jurisdictions, a duplication of court sys-
tems, nor a multiplicity of elected officials, Much of this is actually
extraneous to the efficient exercise of governmental powenr.

What makes the story worth retelling, then, and gives it its epic
dimensions, is nefther war nor government. It is worth recalling because
in the midst of war, diplomatic contests, internal divisions between Pa-
triots and Loyalists, fiscal irresponsibilities, political squabbles, a suf-
ficient number of Americans clung to a hope and an idea to bring it
forth from the upheaval and make strides toward realizing it, That idea,
if it must be put in a phrase, was the idea of ordered liberty, the idea
that America should be a land where protections of liberty and property
were firmly established, a refuge for the persecuted to come to, and
a beacon shining forth as a guide for others to follow. George Washing-
ton could speak with the assurance that he knew his countrymen when
he said, in his farewell address, “Interwoven as is the love of liberty
with every ligament of your hearts, no recommendation of mine is
necessary to fortify or confirm the attachment.”

This epoch is raised to epic proportions, then, by the quality of
the ides that nowrished it and by the degree to which the men of that
day were able to achieve it. The era is appreciated more for the epic
that it was when it is seen in its proper countext of past and future.
It is what the United States became that justifies our attention to its
beginnings, and it is that out of which it was wrought that gave it sub-
stance.

The epic of the founding of the American Republic is no less than
the epic of the rebirth of liberty on the American continent. That is
right; it was indeed a rebirth.

It would have been quite strange if it had been other than & rebirth.
All our births are but rebirths. They are not the less remarkable for
that, for we celebrate and stand in awe of the succession of rebirths
which give continuity to and perennially freshen and renew our world.
What is spring but a rehirth of what was there the year before? Every
child born of woman is a rebirth of the human form in new attire.
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Rebirth stands at its peak when Christianity proclaims that you must
be born again, that a rebirth in spirit is greater than the original birth.
It is not for man to create; it is sufficient that he be able to take part
in re-creation.

But there are facts enough to support the position that it was a
rebirth of liberty that took place in America; it does not have to be
made to follow from the universality of the phenomena. It was a rebirth
of liberty because Americans took the elements from the past which
they shaped into their own system for the protection of liberty. That
is about all that history affords—elements—for they have all too seldom
been drawn together in a working system. The story of mankind is full
to overflowing with examples of oppressions, tyrannies, restrictions, and
repressions. Arbitrary government has been the rule; government
restrained is the exception. Yet here and there and from time to time
there have been practices which ameliorated the oppressions and
allowed for greater or lesser amounts of liberty. The Founders of these
United States combed the pages of history, read the works of political
thought, sought guidance from all sources known to them, and brought
their own traditions to bear on the subject to learn what they could
of how to establish governments that would provide ordered liberty.

The records of the Hebrew people contained in Scripture were of
interest; the philosophers of Greece offered hints; the natural law
philosophy in ancient Rome was a fount of inspiration; the separation
of powers in the Middle Ages in abstracted form provided them a clue
and example; the British tradition was ever at their back; and their own
colonial experience provided them with numerous examples, bad and
good. From these they drew and out of them they wove a frame of
government with which to work. All that they had learned they viewed
with a canny eye to discern where other systems had failed and what
in their own would give way first before the bent of men toward power.
Looking at the matter in the long rn, they were reasonably certain
that their labor was futile, for the work of men in the past had eventually
fallen prey to man’s interior bent to destruction; they saw little enough
reason to suppose that theirs would meet with much better Tuck.
Perhaps what was reborn would be a little stronger than what had gone
before hecause its elements had been carefully selected, but that was
the most to be hoped for.

The act of rebirth would not, however, have been worthy of
extended attention if the infant had been stillbora or if it had been frail
and sickly, destined shortly to pass away. What finally makes the found-
ing of such significance is that the American story is, in most important
ways, a success story. So it has been adjudged, and so it must be
adjudged by the yardsticks that men apply to nations. Those English
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Americans who had landed on some of the most forbidding territory,
or that which was among the least promising in the new world, did,
in the course of time, press on across the Appalachians, push their ways
to the Mississippi, surge across the great plains, pick their way through
the Rockies, and establish themselves on the Pacific. Everywhere they
went, they carried with them their religion, institutions, language, and
constitutions; all others yielded to them, by and large. Conquests there
were, but that is not the main story. The main story is one of construc-
tion: of houses, of bridges, of fences, of factories, of roads, of canals,
of railroads, of barns, of communities, and of cities. In time, they were
so productive that the Europe which had once succored them would
turn to America for sustenance. It is not a story, of course, in which
the pure in heart can always rejoice and take comfort. None of the
stories that involve men over any span of time are of that kind. But
it has been a success story which could have been viewed by the Found-
ers—who were mostly men who did not expect too much of the frail
reed that is man and could therefore rejoice in what he did
accomplish—with a measure of pride. They had laid a strong foundation
for the United States.

Any historian worth his salt must pause to ponder the sources of
this success, and, it should be said, a goodly number have. But the
success of America has not been of academic interest alone; peoples
around the world have had and have a considerable interest in America.
They have poured in large number to American shores in search of
refuge and opportunity. They have sought to abstract from the American
system those features they hold responsible for the success. Of course,
the successful are frequently envied, often despised, and sometimes
hated, but they are, nonetheless, imitated.

It is common to ascribe the American success to a variety of causes,
ranging from chance or luck to a favorable environment. Some declare
that the United States was particalarly fortunate during the nineteenth
century because of the remoteness from Europe, or because of hountiful
resources, or because Presidents were of a higher caliber than might
have been expected, or because the British navy formed a protective
shield, or because of & temperate climate which was mild enough to
permit work the year round vet demanding enough to stir effort, or
any of a large number of causes in combination. But the underlying
explanation to which most who have written or spoken on the subject
subscribe as judged by the attention given to it is American democracy.
They have seen the greatness of America in the quest for democracy
and the achievements of America as the fruit of democracy. It is this,
above all else, that Americans have talked most about exporting in more
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recent times and that other countries have most often made the most
noise about imitating, however sincerely or with whatever results.

Now there is no denying that there are and have been democratic
elements in the American political system. The Founders believed in
popular government, up to a point, and many guotations could be
brought forth to illustrate their argument that the Constitution provided
for a government resting on the consent of the people. They held that
popular consent was the source of gavernmental authority and the fount
of its strength. It should be said, however, that what they meant was
that government to be legitimate must have the consent of the property
owners and taxpayers. But it is to seriously misinterpret what they
thought and what they did to call it simply democratic; and it is an
even graver error to ascribe to democracy the foundation of American
liberty and success.

The matter can be put strongly, perhaps too strongly, by saying
in philosophical terminology that the democratic features of the Ameri-
can political system are accidents. In common parlance, this is roughly
equivalent to saying that the democratic features are incidental. Note
well, however, that to call them philosophical accidents is not to declare
them unimportant., It is an accident, in thig sense of the word, that
one man is born black, another white, one red, and another yellow.
None will deny that much importance has been and some importance
may attach to these distinctions. But they do not go to the heart of
the matter of what a man is. Color is not essential—again, speaking
philosophically, it is accidental or incidental to the nature of man. So
democracy is accidental, that is, not of the essence of the American
political system.

To put the matter another way, and to get closer to the point, the
democratic (or republican, if one prefers) features of the political system
are largely means to an end, and not to be confused with the end. They
are means to legitimating government, selecting officials, and justitving
the claims of government on the goods and services of the people. The
end of government, so the Founders thought, is fo provide order and
to protect life, liberty, and property. Nor did they suppose these to
be disparate ends. The surest means of promoting happiness (to which
order is the one absolute reguirement), they thought, is to protect
individuals in their possession of life, liberty, and property. After all,
the sources of disorder among men in community are the quest for
power and the contentions over property. Indeed, so universal have
been the contentions over property that some have supposed that if
property be done away with so wonld the sources of conflict among men.
There is no reason to suppose that this would follow, however, nor do
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such efforts as have been made to do so give evidence to support it.
On the contrary, when property rights are abolished, the contest shifts
to the arena of the quest for power and special privilege, which
immeasurably worsens rather than improves the situation. At any rate,
the Founders thought that order and liberty are correlative ends of gov-
ernment,

The essence of the American political system is limited government.
This conclusion is supported in almost every paragraph of the Constitu-
tion. Limited government is the raison d'étre of checks and balances,
the separation of powers, the two branches of Congress, the presidential
veto, the power of the courts to receive appeals, the enumeration of
powers, the prohibitions against the exercise of certain powers, the stag-
gered terms of elected officers, the indirect modes of election, the dis-
persion of powers among the states and the general government, and
a Bill of Rights. One qualification should be made to classifying the
democratic features as accidents; insofar as the necessity {for popular con-
sent limits government, it is essential to the American system.

Had the men who made the Constitution in Philadelphia in 1787
been concerned only with establishing a popular (or democratic) govern-
ment their task would surely have been much simpler than it was, and
they might have finished with it in short order. If they had considered
a direct democracy impractical, which they did, of course, then all they
would have needed to do would have been to compose a list of officials
necessary to the exercise of governmental powers and provide for their
election from time to time, by an explicit electorate. It is quite true,
of course, that such a system might never have witnessed a second elec-
tion. Anything added to it, however, would have been by way of limiting
government, not of making it democratic.

This is by way of saying, of course, that the Founders conceived
their task otherwise; what was uppermost in their minds was to confide
governmental powers to a general government—to make these a(fequate
to the exigencies of the Union—and then to see that both the general
governiment and the state governments were restrained and confined.
Et was for these purposes that they scanned the records of history, con-
sulted the best minds, and ealled upon their experience. It was for these
ends that they made the system as complex as it is.

The essence of the American system—which is something much
more than the political system—is limited government and free men.
This is the clue to the productive and constructive successes of Ameri-
ans. When the energies of peaceful men are released they are capable
of and have achieved wonders of building, invention, production, trans-
portation, and so torth. These activities proceed from people as individu-
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als. They do not proceed from government, whether the government
be democratic, aristocratic, or monarchical. Government is not capable,
by nature, of being productive or constructive. In its capacity as govern-
ment, it acts to restrain and restrict. When it uses these powers against
those who would disturb the peace in one way or another it enables
peaceful men to produce and construct. When it uses them to restrain
peaceful men, it inhibits the constructive. Thus it is that limited govern-
ment is the requirement for releasing the energies of men.

1t would not be appropriate for Americans to be overly proud of
their successes. Not only does pride go before a fall, but it is much
less warranted than may be supposed. One need only to look casually
at American history to see that Americans have quite often ignored and
forgotten the principles of their political system, that they have confused
means with ends and accidents with essences. The ink was hardly dry
on the Constitution before some were conceiving of means to expand
the powers of the general government. And it would be less than candid
not to say here that in more recent times there have been increasing
numbers who act as if their government were some sort of energizer
and fount of construction and production. The powers exercised by all
governments have been greatly expanded and the energies of individuals
have been more and more channeled and confined. The means—the
democratic features—have been made into an end—democracy-—and
many suppose that America comes closer and closer to its goal the more
democratic that it is. American politicians have proven themselves to
be as imaginative and inventive as those in government in any other
land in devising justifications for the expansion of their powers. Be-
mused by the supposed attractions of democracy, many voters must sup-
pose that their own powers are thus being increased, but they only
increase the powers of those who hold the reins of government at their

OWN expense.

It is not in pride, then, but with humility, that we return to an
account of the foundations and of the Founders. It is to visit the scene
of the beginnings of a great nation, but more than that to capture the
sources of the greatness of it in the principles upon which it was
founded. Out of the web of conflicts and contests of those years emerge
the principles of liberty. They are, we may believe, enduring principles,
not something invented by a generation of outstanding men. Indeed,
the principles of liberty could probably be rediscovered by any man
who would put his mind to the matter for long enough. But that is
not necessary; they have long since been clearly discerned and written
out. What distinguishes the Founders is that they were able to incor-
porate them into the fundamental laws of the land.
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This epoch of history is an epic, finally, because of the quality of
the work that was done, the caliber of the men who performed it, the
nobility of the ideas that impelled the action, and the durability of the
structure they devised. It was not uncommon for men during the days
of the founding to declare that Americans had been especially blessed
by the remarkable confluence of men, events, and happenings in the
midst of which these United States were born, George Washington put
the matter about as elegantly and reverently as could be in his First
Inangural Address:

. . . No people can be bound to acknowledge and adore
the Invisible Hand which conducts the affairs of men more
than those of the United States. Every step by which they have
advanced to the character of an independent nation seems to
have been distinguished by some token of providential agency;
and in the important revolution just accomplished in the sys-
tem of their united government the tranquil deliberations and
voluntary consent of so many distinet communities from which
the event has resulted can not be compared with the means
by which most governments have been established without
some return of pious gratitude, along with an humble anticipa-
tion of the future blessings which the past seems to presage.

COne by one, the men who had so much to do with the founding
passed on to their final reward. To close this historical account with
a record of their departures may serve to remind us not only that all
men are maortal but also that those who strive to know and realize great
ideas leave a portion of their immortality here on earth.

James Otis died in 1783, the first of the notables of the epoch to
go. He had been among the first to raise his voice against British repres-
sion, reached the peak of his forensic skill in the mid-1760's, thereafter
succumbed to occasional bouts with madness, but recovered sufficiently
to fight at the Battle of Bunker Hill.

Benjamin Franklin died in 1790, He was probably the first Ameri-
can of international fame. He had risen from obscurity to he a printer,
postmaster, inventor, philosopher, diplomat, leader in his state, and
elder statesman at the Constitutional Convention. His country had done
well by him; he did even hetter by it.

George Mason died in 1792. His moment of national prominence
came during the Convention, in whose deliberations he participated so
well but whose product he rejected.
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Roger Sherman died in 1793. This dour Connecticut Yankee per-
formed yeoman service for his state and country over the years, never
so outstandingly as at the Constitutional Convention. His last years were
well spent in the Congress of the United States, where he supported
the programs of Hamilton.

John Hancock died in 1793. His national fame probably rests almost
solely on his efforts as presiding officer of the Second Continental Con-
gress which enabled him to plant an oversized signature on the Declara-
tion of Independence, but he was involved in the Patriot cause from
the early years and was perennial governor of Massachusetts during
most of the early years of that state,

Richard Henry Lee died in 1794. He joined early in the resistance
to the oppressive acts of Britain, introduced the resolution for independ-
ence into the Second Continental Congress, was an opponent of the
Constitution as it was drawn, but nevertheless served in the first Senate
under it

James Wilson died in 1798, He is remembered best for his work
at the Constitutional Convention, but he was also the most able apolo-
gist for it at the state convention to consider ratification.

Patrick Henry died in June of 1789. His was for many years one
of the most eloquent voices in America in defense of liberty. The making
of strong and eflective governments, however, was not his forte. During
most of his vears he could not forget that government remote from the
people was a danger to their liberties,

George Washington died in December of 1799, probably as a result
of the ministrations of his physicians, not an uncommon way to die in
those days. Much of his adult life had been a sacrifice to the public
service, for he ever longed to devote himself to his own affairs, Although
he had frequently perforce to neglect his business affairs he did nat,
according to his accounts, neglect his private charities.

Samuel Adams died in 1803, His had been a leading role in arous-
ing opposition to British acts in the 1760's and 1770's: to the Sugar Act,
Stamp Act, Townshend Acts, and Tea Act. Once the revolt had sue-
ceeded, however, his public service was restricted to the state of Mas-
sachusetts.

Alexander Hamilton died in 1804, His death was caused by wounds
suffered in a duel with Aaron Burr, making him the only one of the
Founders to die of violence from the anger of another. It is not so sur-
prising that this should have happened to someone, for quarrels were
particularly acrimonious in those days. There are many impressions to
be had of Hamilton, but it is perhaps most fitting that we take our leave
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of him by quoting a letter he wrote to his wife just before his death,
It brings us more dramatically into another age than anything I know.

This letter, my dear Eliza, will not be delivered to you,
unless T shall first have terminated my earth career, to begin,
as I humbly hope, from redeeming grace and divine mercy,
a happy immortality. If it had been possible for me to have
avoided the interview, my love for you and my precious chil-
dren would have been alone a decisive motive. But it was not
possible, without sacrifices which would have rendered me
unworthy of your esteem. 1 need not tell you of the pangs 1
feel from the idea of quitting you, and exposing you to the
anguish I know you would feel. Nor could T dwell on the topic,
lest it should unman me. The consolations of religion, my
beloved, can alone support you; and these you have a right
to enjoy. Fly to the bosom of vour God, and be comforted.
With my last idea T shall cherish the sweet hope of meeting
you in a better world. Adieu, best of wives—best of women.
Embrace all my darling children for me.!

Henry Knox died in 1806, Robert Morris in the same year, Oliver
Ellsworth in 1807, john Dickinson in 1808, Thomas Paine in 1809,
Edmund Randolph in 1813, Elbridge Gerry in 1814, Gouverneur Morris
in 1816, and Charles C. Pinckney in 1825.

Thomas Jefferson and John Adams died on the same day, of the
same month, of the same year—July 4, 1826. There was more that was
symbolic about this than their death on July 4, but that would have
been enough, for both of them had been on the subcommittee for draw-
ing the Declaration of Independence. There was more, however, for
in some ways they came to represent the poles of political belief: Adams
the proponent of awe, respect, and dignity of government, Jefferson the
exemplar of republican simplicity; Adams the sturdy voice of conserva-
tive New England, Jeflerson the elogquent spokesman for liberal Virginia;
Adams, the Federalist, Jefferson, the Republican. They had been early
believers in independence and had participated in many of the tasks
by which it had been won. Partisan contests had made them the bitter
est of political enemies by 1800. Time has a way of healing such wounds,
however, and they were fortunate to live long enough to put hehind
them such animosities. Eventually, they resumed correspondence with
one another, and continued the friendship until death.

John Jay died in 1829, Charles Carroll of Carrellton in 1832, and
john Marshall in 1835.

Shortly before his death, James Madison concluded that he was the
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last of the men still living who had participated in making the Constitu-
tion. Indeed, he observed, wryly, that he might well be thought to have
outlived himself. Frail “Jimmy” finally died in 1836 at the ripe age of
83. The last of that remarkable group of men called Founders had passed
on.

They had relighted the beacon of liberty; it remains for those whao
come after to keep it burning,

263



Appendix A

The Declaration of
Stamp Act Congress

The members of this congress, sincerely devoted, with the warmest sen-
timents of affection and duty to his majesty’s person and government;
inviolably attached to the present happy establishment of the protestant
succession, and with minds deeply impressed by a sense of the present
and impending misfortunes of the British colonies on this continent; hav-
ing considered as maturely as time would permit, the circumstances of
the said colonies, esteem it our indispensable duty to make the following
declarations, of our humble opinion, respecting the most essential rights
and liberties of the colonists, and of the grievances under which they
labor, by reason of several late acts of parliament.

Ist. That his majesty’s subjects in these colonies, owe the same
allegience to the crown of Great Britain, that is owing from his subjects
born within the realm, and all due subordination to that august body,
the parliament of Great Britain,

9d. That his majesty’s liege subjects in these colonies are entitled
to all the inherent rights and privileges of his natural born subjects
within the kingdom of Great Britain.

3d. That it is inseparably essential to the freedom of a people, and
the undoubted rights of Englishmen, that no taxes should be imposed
on them, but with their own consent. given personally, or by their rep-
resentatives.,

4th. That the people of these colonies are not, and from their local
circumstances, cannot be represented in the house of commons in Great
Britain.

5th. That the only representatives of the people of these colenies,
are persons chosen therein, by themselves; and that no taxes ever have
been, or can be constitutionally imposed on them, but by their respec-
tive legislatures.
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6th. That all supplies to the crown, being free gifts of the people,
it is unreasonable and inconsistent with the principles and spirit of the
British constitution, for the people of Great Britain to grant to his
majesty the property of the colonists.

7th. That trial by jury is the inherent and invaluable right of every
British subject in these colonies.

8th. That the late act of parliament, entitled, an act for granting
and applying certain stamp duties, and other duties in the British col-
onies and plantations in America, ete., by imposing taxes on the inhabi-
tants of these colonies, and the said act, and several other acts, by
extending the jurisdiction of the courts of admiralty beyond its ancient
limits, have a manifest tendeney to subvert the rights and liberties of
the colonists.

9th. That the duties imposed by several late acts of parliament,
from their peculiar circumstances of these colonies, will be extremely
burthensome and grievous, and from the scarcity of specie, the payment
of them absolutely impracticable.

10th. That as the profits of the trade of these colonies ultimately
centre in Great Britain, to pay for the manufactures which they are
obliged to take from thence, they eventually contribute very largely to
all supplies granted there to the crown.

11th. That the restrictions imposed by several late acts of parlia-
ment, on the trade of these colonies, will render them unable to
purchase the manufactures of Great Britain.

12th. That the increase, prosperity and happiness of these colonies,
depend on the full and free enjoyment of their rights and liberties, and
an intercourse, with Great Britain, mutually affectionate and advantage-
ous.

13th. That it is the right of the British subjects in these colonies,
to petition the king or either house of parliament.

Lastly, That it is the indispensable duty of these colonies to the
best of sovereigns, to the mother country, and to themselves, to
endeavor by a loyal and dutiful address to his majesty, and humble
application to both houses of parliament, to procure the repeal of the
act for granting and applying certain stamp duties, of all clauses of any
other acts of parliament, whereby the jurisdiction of the admiralty is
extended as aforesaid, and of the other late acts for the restriction of
the American commerce.
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Appendix B

Declaration of Independence

IN CONGRESS, JULY 4, 1776

THE UNAMINOUS DECLARATION OF THE
THIRTEEN UNITED STATES OF AMERICA

When in the Course of human events, it becomes necessary for one
people to dissolve the political bands which have connected them with
another, and to assume among the Powers of the earth, the separate
and equal station to which the Laws of Nature and of Nature’s God
entitle them, a decent respect to the opinions of mankind requires that
they should declare the causes which impel them to the separation.

We hold these truths to be sel-evident, that all men are created
equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty and the pursuit of Happiness.
That to secure these rights, Governments are instituted among Men,
deriving their just powers from the consent of the governed, That
whenever any Form of Government becomes destructive of these ends,
it is the Right of the People to alter or to abolish it, and to institute
new Covernment, laying its foundation on such principles and organiz-
ing its powers in such form, as to them shall seem most likely to cffect
their Safety and Happiness. Prudence, indeed, will dictate that Govern-
ments long established should not be changed for light and transient
causes; and accordingly all experience hath shown, that mankind are
more disposed to suffer, while evils are sufterable, than to right them-
selves by abolishing the forms to which they are accustomed. But when
a long train of abuses and usurpations, pursuing invariably the same
Object evinces a design to reduce them under absolute Despotism, it
is their right, it is their duty, to throw off such Government, and to
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provide new Guards for their future security. Such has been the patient
sufferance of these Colonies; and such is now the necessity which con-
straing them to alter their former Systems of Government. The history
of the present King of Great Britain is a history of repeated injuries
and nsurpations, all having in direct object the establishment of an
absolute Tvranny over these States. To prove this, lets Facts be submit-
ted to a candid world,

He has refused his Assent to Laws, the most wholesome and neces-
sary for the public good.

He has forbidden his Governors to pass laws of immediate and
pressing importance, unless suspended in their operation till his Assent
should be obtained; and when so suspended, he has utterly neglected
to attend to them.

He has refused to pass other Laws for the accommodation of large
districts of people, unless those people would relinguish the right of
Representation in the Legislature, a right inestimable to them and form-
idable to tyrants only.

He has called together legislative bodies at places unusual, wmcom-
fortable, and distant from the depository of their Public Records, for
the sofe purpose of fatiguing them into compliance with his measures.

He has dissolved Representative Houses repeatedly, for opposing
with manly firmness his invasions on the rights of the people.

He has refused for a long time, after such dissolutions, to cause
others to be elected; wherehy the Tegislative Powers, incapable of
Annihilation, have returned to the People at large for their exercise;
the State remaining in the mean time exposed to all the dangers of inva-
sion from without, and convulsions within.

He has endeavoured to prevent the population of these States; for
that purpose obstructing the Laws for Naturalization of Foreigners;
refusing to pass others to encourage their migration hither, and raising
the conditions of new Appropriations of Lands.

He has obstructed the Administration of Justice, by refusing his
Assent to Laws for establishing Tudiciary Powers.

He has made Judges dependent on his Will alone, for the tenure
of their offices, and the amount and payment of their salaries.

He has erected a multitude of New Offices, and sent hither swarms
of Ofticers to harrass our People, and eat out their substance.

He has kept among us, in times of peace, Staﬂding Armies without
the Consent of our legislature.

He has affected to render the Military independent of and superior
to the Civil Power.

He has combined with others to subject us to a jurisdiction foreign
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to our constitution, and unacknowledged by our laws; giving his Assent
to their Acts of pretended Legislation:

For quartering large bodies of armed troops among us:

For protecting them, by a mock Trial, from Punishment for any
Murders which they should commit on the Inhabitants of these States:

For cutting off our Trade with all parts of the world:

For imposing Taxes on us without our Consent:

For depriving us in many cases, of the benefits of Trial by Jury:

For transporting us beyond Seas to be tried for pretended offences:

For abolishing the free System of English Laws in a neighbouring
Province, establishing therein an Arbitrary government, and enlarging
its Boundaries so as to render it at once an example and fit instrument
for introducing the same ahsolute rule into these Colonies:

For taking away our Charters, abolishing our most valuable Laws,
and altering fundamentally the Forms of our Governments:

For suspending our own Legislatures, and declaring themselves
invested with Power to legislate for us in all cases whatsoever.

He has abdicated Government here, by declaring us out of his
Protection and waging War against us.

He has plundered our seas, ravaged our Coasts, burnt gur towns,
and destroyed the Lives of our people.

He is at this time transporting large Armies of foreign Mercenaries
to compleat the works of death, desolation and tyranny, already begun
with circumstances of Cruelty & perfidy scarcely paralleled in the most
barbarous ages, and totally unworthy the Head of a civilized nation.

He has constrained our fellow Citizens taken Captive on the high
Seas to bear Arms against their Country, to become the executioners
of their friends and Brethren, or to fall themselves by their Hands,

He has excited domestic insurrections amongst us, and has
endeavoured to bring on the inhabitants of our frontiers, the merciless
Indian Savages, whose known rule of warfare, is an undistinguished
destruction of all ages, sexes and conditions.

In every stage of these Oppresions We have Petitioned for Redress
in the most humble terms: Our repeated Petitions have been answered
only by repeated injury. A Prince, whose character is thus marked by
every act which may define a Tyrant, is unfit to be the ruler of a free
People,

Nor have We been wanting in attention to our British brethren.
We have warned them from time to time of attempts by their legislature
to extend an unwarrantable jurisdiction over us. We have reminded
them of the circumstances of our emigration and setilement here. We
have appealed to their native justice and magnanimity, and we have
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conjured them by the ties of our common kindred to disavew these usur-
pations, which would inevitably interrupt our connections and cor-
respondence. They too have been deal to the voice of justice and con-
sanguinity. We must, therefore, acquiesce in the necessity, which
denounces cur Separation, and hold them, as we hold the vest of man-
kind, Enemies in War, in Peace Friends.

We, therefore, the Representatives of the United States of America,
in General Congress, Assembled, appealing to the Supreme Judge of
the world for the rectitude of our intentions, do, in the Name, and by
Authority of the good People of these Colonies, solemnly publish and
declare, That these United Colonies are, and of Right ought to be Free
and Independent States; that they are Absolved from all Allegiance to
the British Crown, and that all political connection between them and
the State of Great Britain, is and ought to be totally dissolved; and that
as Free and Independent States, they have full Power to levy War, con-
clude Peace, contract Alliances, establish Commerce, and to do all other
Acts and Things which Independent States may of right do. And for
the support of this Declaration, with a firm reliance on the Protection
of Divine Providence, we mutually pledge to each other our Lives, our
Fortunes and our sacred Honor.

John Hancock

New Hampshire
Josiah Bartlett, Matthew Thoranton.

Wm. Whipple,

Massachusetts Bay

Saml. Adams, Robt. Treat Paine,
John Adams, Elbridge Gerry.
Rhode Island
Step. Hopkins, William Ellery
Connecticut
Roger Sherman, Wm. Williams,
Sam’el Huntington, Oliver Wolcott,

New York

Wm. Floyd, Francis Lewis,
Phil. Livingston, Lewis Morris.
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New Jersey
Richd. Stockton, John Hart,
Jno. Witherspoon, Abra. Clark.
Fras. Hopkinson,

Pennsylvania

Robt. Morris, Jas. Smith,
Benjamin Rush, Geo. Tavlor,
Benja. Franklin, James Wilson,
John Morton, Geo. Ross.
Geo. Clymer,

Delaware
Caesar Rodney, Tho, M’Kean.
Geo. Read, '

Maryland
Samuel Chase, Charles Carroll of
Wm. Paca, Carrollton.
Thos. Stone,

Virginia
George Wythe, Thos. Nelson, Jr.,
Richard Henry Lee, Francis Lightfoot Lee,
Th. Jefferson, Carter Braxton.

Benja. Harrison,
North Carolina
Wm. Hooper, John Penn.

Joseph Hewes,

South Carolina

Edward Rutledge, Thomas Lynch, Junr.,
Thos. Heyward, Junr., Arthur Middleton.
Georgia
Button Gwinnett, Geo. Walton.

Lyman Hall,

271



Appendix C

Virginia Bill of Rights

ARTICLLE
BILL. OF RIGHTS

A declaration of rights made by the representatives of the good
people of Virginia, assembled in full and free convention;
which rights do pertain to them and their posterity, as the basis
and foundation of government.

1. That all men are by nature equally free and independent, and have
certain inherent rights, of which, when they enter inio a state of society,
they cannot, by any compact, deprive or divest their posterity; namely
the enjoyment of life and liberty, with the means of acquiring and pos-
sessing property, and pursuing and obtaining happiness and safety.

2. That all power is vested in, and consequently derived from, the
people; that magistrates are their trustees and servants, and at all times
amenable to them.

3. That goverament is, or ought to be, instituted for the common
henefit, protection, and security of the people, nation, or community;
of all the various modes and forms of government, that is best which
is capable of producing the greatest degree of happiness and safety, and
is most eflectually secured against the danger of maladministration; and
that when any government shall be found inadequate or contrary to
these purposes, a majority of the community hath an indubitable,
unalienable, and indefeasible right to reform, alter, or abolish it, in such
manner as shall be judged most conducive to the public weal.

4. That no man, or set of men, are entitled to exclusive or separate
emoluments or privileges from the community, but in consideration of
public services; which, not being descendible, neither ought the offices
of magistrate, legislator, or judge to be hereditary.
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5. That the legisiative and executive powers of the state should
be separate and distinct from the judiciary; and that the members of
the two first may be restrained from oppression, by feeling and par-
ticipating the burthens of the people, they shounld, at fixed periods, be
reduced to a private station, return into that body from which they were
originally taken, and the vacancies be supplied by frequent, certain, and
regular election, in which all or any part of the former members to be
again eligible or ineligible, as the law shall direct.

6. That elections of members to serve as representatives of the
people in assembly ought to be free; and that all men having sufficient
evidence of permanent common interest with, and attachment to the
community, have the right of suffrage, and cannot be taxed or deprived
of their property for publick uses, without their own consent, or that
of their representatives so elected, nor bound by any law to which they
have not, in like manner, assented for the publie good.

7. That all power of suspending laws or the execution of laws by
any authority, without consent of the representatives of the people, is
injurious to their rights, and ought not to be exercised.

8. That in all capital or criminal prosecutions a man hath a right
to demand the cause and nature of his accusation, to be confronted with
the accusers and witnesses, to call for evidence in his favor, and to a
speedy trial by an impartial jury, of his vicinage, without whose unani-
mous consent he cannot be found guilty; nor ean he be compelled to give
evidence against himself; that no man be deprived of his liberty, except
by the law of the land or the judgment of his peers.

§. That excessive bail ought not to be required, nor excessive fines
imposed, nor criel and ur usual punishments inflicted.

10. That general warrants, whereby an oflicer or messenger may
be commanded to search suspected places without evidence of a fact
committed, or to seize any person or persons not named, or whose
offence is not particularly described and supported by evidence, are
grievous and oppressive, and ought not be granted.

11. That in controversies respecting property, and in suits between
man and man, the ancient trial by jury is preferable to any other, and
ought to be held sacred.

12. That the freedom of the press is one of the great bulwarks of
liberty, and can never by restrained but by despotic governments.

13, That a well-regulated militia, composed of the body of the
people trained to arms, is the proper, natural, and safe defence of a
free State; that standing armies in time of peace should be avoided as
dangerous to liberty; and that in all cases the military should be under
strict subordination to and governed by the civil power.

14. That the people have a right to uniform government; and,
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therefore, that no government separate from or independent of the gov-
ernment of Virginia ought to be erected or established within the limits
thereof.

15. That no free government, or the blessings of liberty, can be
preserved to any people but by a firm adherence to justice, moderation,
temperance, frugality and virtue, and by a frequent recurrence to funda-
mental principles.

16. That religion, or the duty which we owe to our Creator, and
the manner of discharging it, can be directed only by reason and convic-
tion, not by force or violence; and, therefore, all men are equally entit-
led to the free exereise of religion, according to the dictates of con-
science; and that it is the mutual duty of all to practise Christian forbear-
ance, love, and charity towards each other.



Appendix D

Articles of Confederation

TO ALL TO WHOM THESE PRESENTS SHALL COME, WE THE
UNDERSIGNED
DELEGATES OF THE STATES AFFIXED TO OUR NAMES SEND
GREETING.

Whereas the Delegates of the United States of America in Congress
assembled did on the fifteenth day of Nuovember in the Year of our Lord
One Thousand Seven Hundred and Seventyseven, and in the Second
Year of the Independence of America agree to certain articles of Con-
federation and perpetual Union between the States of NewHampshire,
Massachusetts-bay, Rhodeisland and Providence Plantations, Con-
necticut, New York, New Jersey, Pennsylvania, Delaware, Maryland,
Virginia, North-Carolina, South-Carolina and Georgia in the Words fol-
lowing, viz.

“Articles of Confederation and perpetual Union between the
States of Newhampshire, Massachusetts-bay, Rhodeisland
and Providence Plantations, Connecticut, New-York,
New-Jersey, Pennsylvania, Delaware, Maryland, Virginia,
North-Carolina, South-Carolina and Georgia.

ARTICLE I. The stile of this confederacy shall be “The United
States of America.”

ARTICLE IL Each State retains its sovereignty, freedom and
independence, and every power, jurisdiction and right, which is not
by this confederation expressly delegated to the United States, in Con-
gress assembled.

ARTICLE T The said States hereby severally enter into a firm
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league of friendship with each other, for their common defence, the
security of their liberties, and their mutual and general welfare, binding
themselves to assist each other, against all force offered to, or attacks
made upon them, or any of them, on account of religion, sovereignty,
trade, or any other pretence whatever,

ARTICLE IV, The better to secure and perpetuate mutual friend-
ship and intercourse among the people of the different States in this
Union, the free inhabitants of each of these States, paupers, vagabonds
and fugitives from justice excepted, shall be entitled to all privileges
and immunities of free citizens in the several States; and the people
of each State shall have free ingress and regress to and from any other
State, and shall enjoy therein all the privileges of trade and commerce,
subject to the same duties, impositions and restrictions as the inhabi-
tants thereof respectively, provided that such restrictions shall not
extend so far as to prevent the removal of property imported into any
State, to any other State of which the owner is an inhabitant; provided
also that no imposition, duties or restriction shall be laid by any State,
on the property of the United States, or either of them.

If any person guilty of, or charged with treason, felony, or other
high misdemeanor in any State, shall flee from justice, and be found
in any of the United States, he shall upon demand of the Governor
or Executive power, of the State from which he fled, be delivered up
and removed to the State having jurisdiction of his offence.

Full faith and credit shall be given in each of these States to the
records, acts and judicial proceedings of the courts and magistrates of
every other State.

ARTICLE V. For the more convenient management of the general
interests of the United States, delegates shall be annually appointed in
such manner as the legislature of cach State shall direct, to meet in
Congress on the first Monday in November, in every year, with a power
reserved to each State, to recall its delegates, or any of them, at any
time within the year, and to send others in their stead, for the remain-
der of the year.

No State shall be represented in Congress by less than two, nor
by more than seven members; and no person shall be capable of being
a delegate for more than three years in any term of six years; nor shall
any person, being a delegate, be capable of holding any office under
the United States, for which he, or another for his benelit receives any
salary, fees or emolument of any kind.

Each State shall maintain its own delegates in a meeting of the
States, and while they act as members of the committee of the States.

In determining questions in the United States, in Congress assem-
bled, each State shall have one vote.
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Freedom of speech and debate in Congress shall not be impeached
or questioned in any court, or place out of Congress, and the members
of Congress shall be protected in their persons from arrests and im-
prisonments, during the time of their going to and from, and attendance
on Congress, except for treason, felony, or breach of the peace,

ARTICLE V1. No State without the consent of the United States
in Congress assembled, shall send any embassy to, or receive any
embassy from, or enter into any conference, agreement, alliance or
treaty with any king, prince or state; nor shall any person holding any
office of profit or trust under the United States, or any of them, accept
of any present, emolument, office or title of any kind whatever from
any king, prince or foreign state; nor shall the United States in Congress
assembled, or any of them, grant any title of nobility.

No two or more States shall enter into any treaty, confederation
or alliance whatever between them, without the consent of the United
States in Congress assembled, specifying accurately the purposes for
which the same is to be entered into, and how long it shall continue.

No State shall lay any imposts or duties, which may interfere with
any stipulations in treaties, entered into by the United States in Con-
gress assembled, with any king, prince or state, in pursuance of any
treaties already propoesed by Congress, to the courts of France and
Spain.

No vessels of war shall be kept up in time of peace by any State,
except such number only, as shall be deemed necessary by the United
States in Congress assembled, for the defence of such State, or its trade;
nor shall any bedy of forces be kept up by any State, in time of peace,
except such number only, as in the judgment of the United States, in
Congress assembled, shall be deemed requisite to garrison the forts
necessary for the defence of such State; but every State shall always
keep up a well regulated and disciplined militia, sufficiently armed and
accoutred, and shall provide and constantly have ready for use, in public
stores, a due number of field pieces and tents, and a proper guantity
of arms, ammunition and camp equipage.

No State shall engage in any war without the consent of the United
States in Congress assembled, unless such State be actually invaded by
enemies, or shall have received certain advice of a resolution being
formed by some nation of Indians to invade such State, and the danger
is so imminent as not to admit of a delay, till the United States in Con-
gress assembled can be consulted; nor shall any State grant commissions
to any ships or vessels of war, nor letters of marque or reprisal, except
it be after a declaration of war by the United States in Congress assem-
bled, and then only against the kingdom or state and the subjects
thereof, against which war has been so declared, and under such regula-
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tions as shall be established by the United States in Congress assem-
bled, unless such State be infested by pirates, in which case vessels
of war may be fitted out for that occasion, and kept so long as the danger
shall continue, or until the United States in Congress assembled shall
determine otherwise.

ARTICLE VIIL. When land-forces are raised by any State for the
common defence, all officers of or under the rank of colonel, shall be
appointed by the Legislature of each State respectively by whom such
forces shall be raised, or in such manner as such State shall direct, and
all vacancies shall be filled up by the State which first made the appoint-
ment.

ARTICLE VIIL All charges of war, and all other expenses that

shall be incurred for the common defence or gencral welfare, and
allowed by the United States in Congress assembled, shall be defrayed
out of a common treasury, which shall be supplied by the several States,
in proportion to the value of all land within each State, granted to or
surveved for any person, as such land and the buildings and improve-
ments thereon shall be estimated according to such mode as the United
States in Congress assembled, shall from time to time direct and
appoint. :
The taxes for paying that proportion shall be laid and levied by
the authority and direction of the Legislatures of the several States
within the time agreed upon by the United States in Congress assem-
bled.

ARTICLE IX. The United States in Congress assembled, shall
have the sole and exclusive right and power of determining on peace
and war, except in the cases mentioned in the sixth article - of sending
and receiving ambassadors - entering into treaties and alliances, pro-
vided that no treaty of commerce shall be made whereby the legislative
power of the respective States shall be restrained from imposing such
imposts and dutics on foreigners, as their own people are subjected to,
or from prohibiting the exportation or importation of any species of
goods or commodities whatsoever - of establishing rules for deciding
in all cases, what captures on land or water shall be legal, and in what
manner prizes taken by land or naval forces in the service of the United
States shall be divided or appropriated - of granting letters of marque
and reprisal in times of peace - appointing courts for the trial of piracies
and felonies committed on the high seas and establishing courts for
receiving and determining finally appeals in all cases of captures, pro-
vided that no member of Congress shall be appointed a judge of any
of the said courts.

The United States in Congress assembled shall also be the last
resort on appeal in all disputes and differences now subsisting or that
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hereafter may arise hefween two or more States conceraning boundary,
jurisdiction or any other cause whatever; which authority shall always
be exercised in the manner following. Whenever the legislative or
executive authority or lawful agent of any State in controversy with
another shall present a petition to Congress, stating the matter in ques-
tion and praving for & hearing, notice thereof shall be given by order
of Congress to the legislative or executive authority of the other State
in controversy, and a dav assigned for the appearance of the parties
by their lawful agents, who shall then be directed to appoint by joint
consent, commissioners or judges to constitute a court for hearing and
determining the matter in guestion: but if they cannot agree, Congress
shall name three persons out of each of the United States, and from
the list of such persons each party shall alternately strike out one, the
petitioners beginning. until the number shall be reduced to thirteen;
and from that number not less than seven, nor more than nine names
as Congress shall direct, shall in the presence of Congress be drawn
out by lot, and the persons whose names shall be so drawn or any five
of them, shall be commissioners or judges, to hear and finally determine
the controversy, so always as a major part of the judges who shall hear
the cause shall agree in the determination: and if either party shall ne-
glect to attend at the day appointed. without showing reasons, which
Congress shall judge sufficient, or being present shall refuse to strike,
the Congress shall proceed to nominate three persons out of each State,
and the Secretary of Congress shall strike in behalf of such party absent
or refusing; and the judgment and sentence of the court to be appointed,
in the manner before preseribed, shall be final and conclusive; and it
any of the parties shall refuse to submit to the authority of such court,
or to appear or defend their claim or cause, the court shall nevertheless
proceed to pronounce sentence, or judgment, which shall in like manner
be final and decisive, the judgment or sentence and other proceedings
being in either case transmitted to Congress, and lodged among the
acts of Congress for the security of the parties concerned: provided that
every commissioner, hefore he sits in judgment, shall take an oath to
be administered by one of the judges of the supreme or superior court
of the State where the cause shall be tried, “well and truly to hear and
determine the matter in question, according to the best of his judgment,
without favour, affection or hope of reward:” provided also that no State
shall be deprived of territory for the benefit of the United States.

All controversies concerning the private right of soil claimed under
different grants of two or more States, whose jurisdiction as they may
respect such lands, and the States which passed such grants are
adjusted, the said grants or either of them being at the same time
claimed to have originated antecedent to such settlement of jurisdiction,
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shall on the petition of either party to the Congress of the United States,
be finally determined as near as may be in the same manner as is before
prescribed for deciding disputes respecting  territorial jurisdiction
between different States,

The United States in Congress assembled shall also have the sole
and exclusive right and power of regulating the alloy and value of coin
struck by their own authority, or by that of the respective States, - fixing
the standard of weights and measures throughout the United States,
- regulating the trade and managing all affairs with the Indians, not
members of any of the States, provided that the legislative right of any
State within its own limits be not infringed or violated - establishing
and regulating post-offices from one State to another, throughout all the
United States, and exacting such postage on the papers passing thro’
the same as may be requisite to defray the expenses of the said office
- appointing all officers of the land forces, in the service of the United
States, excepting regimental officers - appointing all the officers of the
naval forees, and commissioning all officers whatever in the service of
the United States - making rules for the government and regulation of
the said land and naval forces, and directing their operations.

The United States in Congress assembled shall have authority to
appoint a commnittee, to sit in the recess of Congress, to be denominated
“a Committee of the States,” and to counsist of one delegate from each
State; and to appoint such other committees and civil officers as may
be necessary for managing the general affairs of the United States under
their direction - to appoint one of their number to preside, provided
that no person be allowed to serve in the office of president more than
one vear in any term of three years; 1o ascertain the necessary sums
of money to be raised for the service of the United States, and to
appropriate and apply the same for defraying the public expenses - to
borrow money, to emit bills on the credit of the United States, trans-
mitting every half vear to the respeetive States an account of the sums
of money so borrowed or emitted, - to build and equip a navy - to
agree upon the number of land forces, and to make requisitions from
each State for its quota, in proportion to the number of white inhabitants
in such State; which requisition shall be binding, and thereupon the
Legislature of each State shall appoint the regimental officers, raise the
men and cloath, arm and equip them in a soldier like manner, at the
expense of the United States; and the officers and men so cloathed,
armed and equipped shall march to the place appointed, and within
the time agreed on by the United States in Congress assembled: but
if the United States in Congress assembled shall, on consideration of
circumstances judge proper that any State should not raise men, or
showld raise a smaller number of men than the quota thereof, such extra
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number shall be raised, officered, cloathed, armed and equipped in the
same manner as the quota of such State, unless the legislature of such
State shall judge that such extra number cannot be safely spared out
of the same, in which case they shall raise, officer, cloath, arm and equip
as many of such extra number as they judge can be safely spared. And
the officers and men so cloathed, armed and equipped, shall march to
the place appointed, and within the time agreed on by the United States
in Congress assembled.

The United States in Congress assembled shall never engage in a
war, nor grant letters of marque and reprisal in time of peace, nor enter
into any treaties or alliances, nor coin money, nor regulate the value
thereof, nor ascertain the sums and expenses necessary for the defence
and welfare of the United States, or any of them, nor emit bills, nor
borrow money on the credit of the United States, nor appropriate
money, nor agree upon the number of vessels of war, to be built or
purchased, or the number of land or sea forces to be raised, nor appoint
a commander in chiel of the army or navy, unless nine States assent
to the same: nor shall a question on any other point, except for adjourn-
ing from day to day be determined, unless by the votes of a majority
of the United States in Congress assembled.

The Congress of the United States shall have power to adjourn to
any time within the year, and to any place within the United States,
so that no period of adjournment be for a longer duration than the space
of six months, and shall publish the journal of their proceedings
monthly, except such parts thereof relating to treaties, alliances, or mili-
tary operations, as in their judgment require secresy; . . . and the
delegates of a State, or any of them, at his or their request shall be
furnished with a transcript of the said journal, except such parts as are
above excepted, to lay before the Legislatures of the several States.

ARTICLE X. The committee of the States, or any nine of them,
shall be authorized to execute, in the recess of Congress, such of the
powers of Congress as the United States in Congress assembled, by the
consent of nine States, shali from time to time think expedient to vest
them with; provided that no power be delegated to the said committee,
for the exercise of which, by the articles of confederation, the voice
of nine States in the Congress of the United States assembled is requi-
site.

ARTICLE XL Canada acceding to this confederation, and joining
in the measures of the United States, shall be admitted into, and enti-
tled to all the advantages of this Union: but no other colony shall be
admitted into the same, unless such admission be agreed to by nine
States.

ARTICLE XiI. All bills of credit emitted, monies borrowed and
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debts contracted by, or under the anthority of Congress, before the
assembling of the United States, in pursuance of the present confedera-
tion, shall be deemed and considered as a charge against the United
States, for payment and satisfaction whereof the said United States, and
the public faith are hereby solemnly pledged.

ARTICLE XIII. Every State shall abide by the determinations of
the United States in Congress assembled, on all questions which by
this confederation are submitted to them. And the articles of this con-
federation shall be inviolably ohserved by every State, and the Union
shalf be perpetual; nor shall any alteration at any time hereafter be made
in any of them; unless such alteration be agreed to in a Congress of
the United States, and be afterwards confirmed by the Legislatures of
every State,

And whereas it has pleased the Great Governor of the world to
incline the hearts of the Legislatures we respectively represent in Con-
gress, to approve of, and to authorize us to ratify the said articles of
confederation and perpetual union. Know ye that we the undersigned
delegates, by virtue of the power and authority to us given for that pur-
pose, do by these presents, in the nane and in behall of our respective
constituents, fully and entirely ratify and confirm each and every of the
said articles of confederation and perpetual union, and all and singular
the matters and things therein contained: and we do further solemnly
plight and engage the faith of our respective constituents, that they shall
abide by the determinations of the United States in Congress assem-
bled, on all questions, which by the said confederation are submitted
to them. And that the articles thereof shall be inviolably observed by
the States we re(s)pectively represent, and that the Union shall be per-
petual.

In witness whereof we have hereunto set our hands in Congress.
Done at Philadelphia in the State of Pennsybvania the ninth day of July
in the year of our Lord one thousand seven hundred and seventy-eight,
and in the third year of the independence of America,
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Appendix E
The Federalist, No. X

TO THE PEOPLE OF THE STATE OF NEW YORK:
Among the numerous advantages promised by a well-constructed Union,
none deserves to be more accurately developed than its tendency to
break and control the viclence of faction. The friend of popular govern-
ments never linds himself so much alarmed for their character and fate,
as when he contemplates their propensity to this dangerous vice. He
will not fail, therefore, to set a due value on any plan which, without
violating the principles to which he is attached, provides a proper cure
for it. The instability, injustice, and confusion introduced into the public
councils, have, in truth, been the mortal diseases under which popular
governments have everywhere perished; as they continue to be the
favorite and fruitful topics from which the adversaries to liberty derive
their most specious declamations. The valiable improvements made by
the American constitutions on the popular models, both ancient and
modern, cannot certainly be too much admired; but it would be an
unwarrantable partiality, to contend that they have as eflectually
obviated the danger on this side, as was wished and expected. Com-
plaints are everywhere heard from our most considerate and virtuous
citizens, equally the friends of public and private faith, and of public
and personal Liberty, that our governments are too umstable, that the
public good is disregarded in the conflicts of rival parties, and that
measures are too often decided, not according to the rules of justice
and the rights of the minor party, but by the superior force of an
interested and overbearing majority. However anxiously we may wish
that these complaints had no foundation, the evidence, of known facts
will not permit us to deny that they are in some degree true. It will
be found, indeed, on a candid review of our situation, that some of
the distresses under which we laber have been erroneously charged on
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the operation of our governments; but it will be found, at the same
time, that other causes will not alone account for many of our heaviest
misfortunes; and, particularly, for that prevailing and increasing distrust
of public engagements, and alarm for private rights, which are echoed
from one end of the continent to the other. These must be chiefly, if
not wholly, effects of the unsteadiness and injustice with which a factious
spirit has tainted our public administrations,

By a faction, T understand a number of citizens, whether amounting
to a majority or a minority of the whole, who are united and actuated
by some common impulse of passion, or of interest, adverse to the rights
of other citizens, or to the permanent and aggregate interests of the
comimunity.

There are two methods of curing the mischiefs of faction: the one,
by removing its causes; the other, by controlling its effects.

There are again two methods of removing the causes of faction: the
one, by destroving the liberty which is essential to its existence; the
other, by giving to every citizen the same opinions, the same passions,
and the same interests.

It could never be more truly said than of the first remedy, that
it was worse than the disease. Liberty is to faction what air is to fire,
an element without which it instantly expires. But it could not be less
folly to abolish liberty, which is essential to political life, because it
nourishes faction, than it would be to wish the annihilation of air, which
is essential to animal life, because it imparts to fire its destructive
agency.

The second expedient is as impracticable as the first would be
unwise. As long as the reason of man continues fallible, and he is at
liberty to exercise it, different opinions will be formed. As long as the
connection subsists between his reason and his self-love, his opinions
and his passions will have a reciprocal influence on each other; and the
former will be objects to which the latter will attach themselves. The
diversity in the faculties of men, from which the rights of property
originate, is not less an insuperable obstacle to a uniformity of interests.
The protection of these faculties is the first object of government. From
the nrotection of different and unequal faculties of acquiring property,
the possession of different degrees and kinds of property immediately
results; and from the influence of these on the sentiments and views
of the respective proprietors, ensues a division of the society into differ-
ent interests and parties.

The latent causes of faction are thus sown in the nature of man;
and we see them everywhere brought into different degrees of activity,
according to the different circumstances of civil society. A zeal for differ-
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ent opinions concerning religion, concerning government, and many
other points, as well of speculation as of practice; an attachment to dif-
ferent leaders ambitiously contending for pre-eminence and power; or
to persons of other descriptions whose fortunes have been interesting
to the human passions, have, in turn, divided mankind into parties,
inflamed them with mutual animosity, and rendered them much more
disposed to vex and oppress each other than to co-operate for their com-
mon good. So strong is this propensity of mankind to fall into mutunal
animosities, that where no substantial occasion presents itself, the most
frivolous and fanciful distinctions have been sufficient to kindle their
unfriendly passions and excite their most violent conflicts. But the most
common and durable source of factions has been the various and
unequal distribution of property. Those who hold and those who are
without property have ever formed distinct interests in society. Those
who are creditors, and those who are debtors, fall under a like discrimi-
nation. A landed interest, a manufacturing interest, a mer antile inter-
est, a moneyed interest, with many lesser interests, grow up of necessity
in civilized nations, and divide them into different classes, actuated by
different sentiments and views. The regulation of these various and
interfering interests forms the principal task of modern legislation, and
involves the spirit of party and faction in the necessary and ordinary
operations of the government,

No man is allowed to be a judge in his own cause, because his
interest would certainly bias his judgment, and, not improbably, corrupt
his integrity. With equal, nay with greater reason, a body of men are
unfit to be both judges and parties at the same time; vet what are many
of the most important acts of legislation, but so many judicial determina-
tions, not indeed concerning the rights of single persons, but concerning
the rights of large bodies of citizens? And what are the different classes
of legislators but advocates and parties ot the causes which they deter-
mine? Is a law proposed concerning private debts? Tt is a guestion to
which the creditors are parties on one side and the debtors on the other.
Justice ought to hold the balance between them. Yet the parties are,
and must be, themselves the judges; and the most numerous pasty, or,
in other words, the most powerful faction must be expected to prevail.
Shall domestic manufactures be encouraged, and in what degree, by
restrictions on foreign manufactures? are questions which would be dif-
ferently decided by the Janded and the manufacturing classes, and prob-
ably by neither with a sole regard to justice and the public good. The
apportionment of taxes on the various descriptions of property is an act
which seems to require the most exact impartiality; yet there is,
perhaps, no legislative act in which greater opportunity and temptation
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are given to a predominant party to trample on the rules of justice.
Every shilling with which they overburden the inferior number, is a
shilling saved to their own pockets.

It is in vain to say that enlightened statesnien will be able to adjust
these clashing interests, and render them all subservient to the public
good. Enlightened statesmen will not always be at the helm. Nor, in
many cases, can such an adjustment be made at all without taking into
view indirect and remote considerations, which will rarely prevail over
the immediate interest which one party may find in disregarding the
rights of another or the good of the whole.

The inference to which we are brought is, that the causes of faction
cannot be removed, and that relief is only to be sought in the means
of controlling its effects.

If a faction consists of less than a majority, relief is supplied by
the republican principle, which enables the majority to defeat its sinister
views by regular vote. It may clog the administration, it may convulse
the society; but it will be unable to execute and mask its violence under
the forms of the Constitution. When a majority is included in a faction,
the form of popular government, on the other hand, enables it to sac-
rifice to its ruling passion or interest hoth the public good and the rights
of other citizens. To secure the public good and private rights against
the danger of such a faction, and at the same time to preserve the spirit
and the form of popular government, is then the great object to which
our inquiries are directed. Let me add that it is the great desideratum
by which this form of government can be rescued from the opprobrium
under which it has so long labored, and be recommended to the esteem
and adoption of mankind.

By what means is this object attainable? Evidently by one of two
only. Either the existence of the same passion or interest in a majority
at the same time must be prevented, or the majority, having such coex-
istent passion or interest, must be rendered, by their number and local
situation, unable to concert and carry into effect schemes of oppression.
If the impulse and the opportunity be suffered to coincide, we well
know that ncither moral nor religious motives can be relied on as an
adequate control. They are not found to be such on the injustice and
viclence of individuals, and lose their efficacy in proportion to the
number combined together, that is, in proportion as their eflicacy
becomes needful.

From this view of the subject it may be concluded that a pure
democracy, by which T mean a society consisting of a small number
of citizens, who assemble and administer the government in person,
can admit of no cure for the mischiefs of faction. A common passion
or interest will, in almost every case, be felt by a majority of the whole;
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a communication and concert result from the form of government itself;
and there is nothing to check the inducements to sacrifice the weaker
party or an obnoxious individual. Hence it is that such demaocracies have
ever been spectacles of turbulence and contention; have ever been
found incompatible with personal security or the rights of property; and
have in general been as short in their lives as they have been violent
in their deaths. Theoretic politicians, who have patronized this species
of government, have erroneously supposed that by reducing mankind
to a perfect equality in their political rights, they would, at the same
time, be perfectly equalized and assimilated in their possessions, their
opinfons, and their passions.

A republic, by which I mean a government in which the scheme
of representation takes place, opens a different prospect, and promises
the cure for which we are seeking. Let ns examine the points in which
it varies from pure democracy, and we shall comprehend both the
nature of the cure and the efficacy which it must derive from the Union.

The two great points of difference between a democracy and a
republic are: first, the delegation of the government, in the latter, to
a small number of citizens elected by the rest: secondly, the greater
number of citizens, and greater sphere of country, over which the latter
may be extended.

The effect of the first difference is, on the one hand, to refine and
enlarge the public views, by passing them through the medium of a
chosen body of citizens, whose wisdom may best discern the true inter-
est of their country, and whose patriotism and love of justice will be
least likely to sacrifice it to temporary or partial considerations. Under
such a regulation, it may well happen that the public voice, pronounced
by the representatives of the people, will be more consonant to the
public good than if pronounced by the people themselves, convened
for the purpose. On the other hand, the effect may be inverted. Men
of factions tempers, of local prejudices, or of sinister designs, may, by
intrigue, by corruption, or by other means, first obtain the suffrages,
and then betray the interests, of the people. The qguestion resulting is,
whether small or extensive republics are more favorable to the election
of proper guardians of the public weal, and it is clearly decided in favor
of the latter by two obvious considerations:

In the first place, it is to be remarked that, however small the
republic may be, the representatives must be raised to a certain
number, in order to guard against the cabals of a few:; and that, however
large it may be, they must be limited to a certain number, in order
to guard against the confusion of a multitude. Henee, the number of
representatives in the two cases not being in proportion to that of the
two constituents, and being proportionally greater in the small republic,
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it follows that, il the proportion of {it characters be not less in the large
than in the small republic, the former will present a greater option,
and consequently a greater probability of a fit choice.

In the next place, as each representative will be chosen by a greater
number of citizens in the large than in the small republic, it will be
more difficult for unworthy candidates to practice with success the vi-
cious arts by which elections are too often carried; and the suffrages
of the people being more free, will be more likely to centre in men
who possess the most attractive merit and the most diffusive and estab-
lished characters.

It must be confessed that in this, as in most other cases, there is
a mean, on both sides of which incoaveniences will be found to lie.
By enlarging too much the number of electors, you render the
representatives too little acquainted with all their local circumstances
and lesser interests; as by reducing it too much, you render him unduly
attached to these, and too little fit to comprehend and pursue great
and national objects. The federal Constitution forms a happy combina-
tion in this respect; the great and aggregate interests being referred
to the national, the local and particular to the State legislatures.

The other point of difference is, the greater number of citizens and
extent of territory which may be brought within the compass of republi-
can than of democratic government; and it is this circumstance princi-
pally which renders factious combinations less to be dreaded in the
former than in the latter. The smaller the society, the fewer probably
will be the distinet parties and interests composing it; the fewer the
distinct parties and interests, the more frequently will a majority be
found of the same party; and the smaller the number of individuals com-
posing a majority, and the smaller the compass within which they are
placed, the more easily will they concert and execute their plans of
oppression. Extend the sphere, and vou take in a greater variety of
parties and interests; you make it less probable that a majority of the
whole will have a common motive to invade the rights of other citizens:
or if such a common motive exists, it will be more difficult for all who
feel it to discover their own strength, and to act in unison with each
other. Besides other impediments, it may be remarked that, where
there is consciousness of unjust or dishonorable purposes, communica-
tion is always checked by distrust in proportion to the number whose
CONCUrrence is necessary.

Hence, it clearly appears, that the same advantage which a republic
has over a democracy, in controlling the effects of faction, is enjoyed
by a large over a small republic,—is enjoyed by the Union over the
States composing it. Does the advantage consist in the substitution of
representatives whose enlightened views and virtuous sentiments ren-
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der them superior to local prejudices and schemes of injustice? It will
not be denied that the representation of the Union will be most likely
to possess these requisite endowments. Does it consist in the greater
security afforded by a greater variety of parties, against the event of
any one party being able to outnumber and oppress the rest? In an
equal degree does the increased variety of parties comprised within the
Union, increase this security? Duoes it, in fine, consist in the greater
obstacles opposed to the concert and accomplishment of the secret
wishes of an unjust and interested majority? Here, again, the extent
of the Union gives it the most palpable advantage.

The influence of factious leaders may kindle a flame within their
particular States, but will be unable to spread a general conflagration
through the other States. A religious sect may degenerate into a potitical
faction in a part of the Confedracy: but the variety of sects dispersed
over the entire face of it must secure the national councils against any
danger from that source. A rage for paper money, for an abolition of
debts, for an equal division of property, or for any other improper or
wicked project, will be less apt to pervade the whole body of the Union
than a particular member of it; in the same proportion as such a malady
is more likely to taint a particular county or district, than an entire State.

In the extent and proper structure of the Union, therefore, we
behold a republican remedy for the diseases most incident to republican
government. And according to the degree of pleasure and pride we feel
in being republicans, ought to be our zeal in cherishing the spirit and
supporting the character of Federalists.
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Appendix F

The Constitution of 1787

We the People of the United States, in order to form a more
perfect Union, establish Justice, insure domestic Tranquility,
provide for the common defence, promote the general Wel-
fare, and secure the Blessings of Liberty to ourselves and our
Posterity, do ordain and establish this Constitution for the
United States of America.

ARTICLE I

SECTION 1. All legislative Powers herein granted shall be vested in
a Congress of the United States, which shall consist of a Senate and
House of Representatives.

SECTION 2. The House of Representatives shall be composed of
Members chosen every second Year by the People of the several States,
and the Electors in each State shall have the Qualifications requisite
for Electors of the most numerous Branch of the State Legislature.

No person shall be a Representative who shall not have attained
to the Age of twenty five Years and been seven Years a Citizen of the
United States, and who shall not, when elected, be an Inhabitant of
that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the
several States which may be included within this Union, according to
their respective Numbers, which shall be determined by adding to the
whole Number of Free persons, including those bound to Service for
a Term of Years, and excluding Indians not taxed, three fifths of all
other Persons. The actual Enumeration shall be made within three Years
after the first Meeting of the Congress of the United States, and within
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every subsequent Term of ten Years, in such Manner as they shall by
Law direct. The Number of Representatives shall not exceed one [or
every thirty Thousand, but each State shall have at Least one Represent-
ative; and until such enumeration shall be made, the State of New
Hampshire shall be entitled to chuse three, Massachusctts eight, Rhode
Istand and Providence Plantations one, Connecticut five, New York six,
New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Vir-
ginia ten, North Carolina five, South Carolina five, and Georgia three.

When vacancies happen in the Representation from any State, the
Executive Authority thereof shall issue Writs of Election to 1l such
Vacancies.

The House of Representatives shall chuse their Speaker and other
Officers; and shall have the sole Power of Impeachment.

SECTION 3. The Senate of the United States shall be composed
of two Senators from each State, chosen by the Legislature thereof, for
six Years; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the
first Election, they shall be divided as equally as may be into three
Classes. The seats of the Senators of the first Class shall be vacated
at the Expiration of the second year, of the second Class at the Expira-
tion of the fourth Year, and of the third Class at the Expiration of the
sixth Year, so that one-third may be chosen every second Year; and
if’ Vacancies happen by Resignation, or otherwise, during the Recess
of the Legislature of any State, the Executive thereof may make tempor-
ary Appointments until the next Meeting of the Legislature, which shall
then £l such Vacancies,

No Person shall be a Senator who shall not have attained to the
Age of thirty Years, and been nine Years a Citizen of the United States,
and who shall not, when elected, be an Inhabitant of that State for which
he shall be chosen.

The Vice President of the United States shall be President of the
Senate, but shall have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President
pro tempore, in the Absence of the Vice President, or when he shall
exercise the Office of President of the United States.

The Senate shall have the sole Power to try all impeachments.
When sitting for that Purpose, they shall be on Oath or Aflirmation.
When the President of the United States is tried, the Chief Justice shall
preside: and no Person shall be convicted without the Concurence of
two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than
to removal from Office, and disqualification to hold and enjoy any Office
of honor, Trust or Profit under the United States: but the Party con-
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victed shall nevertheless be liable and subject to Indictment, Trial,
Judgment and Punishment, “according to Law.

SECTION 4. The Times, Places and manner of holding Elections
for Senators and Representatives, shall be prescribed in each State by
the Legislature thereof; but the Congress may at any time by Law make
or alter such Regulations, except as to the Places of chusing Senators.

The Congress shall assemble at least once in every Year, and such
Meeting shall be on the first Monday in December, unless they shall
by Law appoint a different Day.

SECTION 5. Each House shall be the Judge of the Elections,
Returns and Qualifications of its own Members, and a Majority of each
shall constitute a Quorum to do Business; but a smaller Number may
adjourn from day to day, and may be anthorized to compel the
Attendance of absent Members, in such Manner, and under such
Penalties as each House may provide.

Each House may determine the Rules of its Proceedings, punish
its Members for disorderly Behaviour, and, with the Concurrence of
two thirds, expel a Member.

Fach House shall keep a Journal of its Proceedings, and from time
to time publish the same, excepting such Parts as may in their judgment
require Secrecy; and the Yeas and Nays of the Members of either House
on any question shall, at the desire of one fifth of those Present, be
entered on the Journal,

Neither House, during the Session of Congress, shall, without the
Consent of the other, adjourn for more than three days, nor to any other
Place than that in which the two Houses shall be sitting.

SECTION 6. The Senators and Representatives shall receive a
Compensation for their Services, fo be ascertamed by Law, and paid
out of the Treasury of the United States. They shall in all Cases, except
Treason, Felony and Breach of the Peace, be privileged from Arrest
during their Attendance at the Session of their respective Houses, and
in going to and returning from the same; and for any Speech or Debate
in either House, they shall not be questioned in any other place.

No Senator or Representative shall, during the Time for which he
was elected, be appointed to any civil Office under the Authority of
the United States, which shall have been created, or the Emoluments
whereof shall have been encreased during such time; and no Person
holding any Office under the United States, shall be a Member of either
House during his Continuance in Office.

SECTION 7. All Bills for raising Revenue shall originate in the
House of Representatives; but the Senate may propose or concur with
Amendments as on other Bills,

Every Bill which shall have passed the House of Representatives
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and the Senate, shall, before it become a Law, be presented to the
President of the United States; If he approve he shall sign it, but if
not he shall return if, with his Objections to that House in which it
shall have originated, who shall enter the Objections at large on their
Journal, and proceed to reconsider it. If after such Reconsideration two
thirds of that House shall agree to pass the Bill, it shall be sent, together
with the Objections, to the other House, by which it shall likewise be
reconsidered, and if approved by two thirds of that House, it shall
become a Law. But in all such Cases the Votes of both Houses shall
be determined by yeas and Nays, and the Names of the Persons voting
for and against the Bill shall be entered on the Journal of each House
respectively. If any Bill shall not be returned by the President within
ten Days (Sundays excepted) after it shall have been presented to him,
the Same shall be a Law, in like Manner as if he had signed it, unless
the Congress by their Adjournment prevent its Return, in which Case
it shall not be a Law,

Every Order, Resolution, or Vote to which the Goncurrence of the
Senate and House of Representatives may be necessary {except on a
guestion of Adjournment) shall be presented to the President of the
United States; and before the Same shall take Effect, shall be approved
by him, or being disapproved by him, shall be repassed by two thirds
of the Senate and House of Representatives, according to the Rules and
Limitations prescribed in the Case of a Bill.

SECTION B. The Congress shall have Power to lay and collect
Taxes, Duties, Imposts and Excises, to pay the Debts and provide for
the common Defence and general Wellare of the United States; but
all Duties, Imposts and Excises shall be uniform throughout the United
States;

To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws
on the subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin,
and fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and
current Coin of the United States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing
for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries;
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To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high
Seas, and Offences against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make
Rules concerning Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to
that Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and
naval Forces,

To provide for calling forth the Militia to execute the Laws of the
Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and
for governing such Part of them as may be employed in the Service
of the United States, reserving to the States respectively, the Appoint-
ment of the Officers, and the Authority of training the Militia according
to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such
District (not exceeding ten Miles square) as may, by Cession of par-
ticular States, and the Acceptance of Congress, become the Seat of the
Government of the United States, and to exercise like Authority over
all Places purchased by the Consent of the Legislature of the State in
which the Same shall be, for the Erection of Forts, Magazines, Arsenals,
dock-Yards, and other needful Buildings; - And

To make all Laws which shall be necessary and proper for carrying
into Execution the foregoing Powers, and all other Powers vested by
this Constitution in the Government of the United States, or in any
Department or Officer thereof.

SECTION 9. The Migration or Importation of such Persons as any
of the States now existing shall think proper to admit, shall not be pro-
hibited by the Congress prior to the Year one thousand eight hundred
and eight, but a Tax or duty may be imposed on such Importation, not
exceeding ten dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be suspended,
unless when in Cases of Rebellion or Invasion the public Safety may
require it

No Bill of Attainder or ex post facto Law shall be passed.

No Capitation, or other direct, tax shall be laid, unless in Propor-
Hon to the Census or Enumeration herein directed to be taken.

No Tax or Duty shall be laid on Articles exported from any State.

No Preference shall be given by any Regulation of Commerce or
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Revenue to the Ports of one State over those of another: nor shall Ves-
sels bound to, or from, one State, he obliged to enter, clear, or pay
Duties in another.

No Money shall be drawn from the Treasury, but in Consequence
of Appropriations made by Law; and a regular Statement and Account
of the Receipts and Expenditures of all public Money shall be published
from time to time.

No Title of Nobility shall be granted by the United States: And
no Person holding any Office of Profit or Trust under them, shall, with-
out the Consent of the Congress, accept of any present, Emolument,
Office, or Title, of any kind whatever, from any King, Prince, or foreign
State.

SECTION 10. No State shall enter into any Treaty, Alliance, or
Confederation; grant Letters of Marque and Reprisal; coin Money; emit
Bills of Credit; make any Thing but gold and silver Coin a Tender in
Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law
impairing the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any
Imposts or Duties on Imports or Exports, except what may be absolutely
necessary for executing it's inspection Laws: and the net Produce of all
Duties and Imposts, Jaid by any State on Imports or Exports, shall be
for the Use of the Treasury of the United States; and all such Laws
shall be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any Duty of
Tennage, keep Troops, or Ships of War in time of Peace, enter into
any Agreement or Compact with another State, or with a foreign Power,
or engage in War, unless actually invaded, or in such imminent Danger
as will not admit of delay.

ARTICLE 11

SECTION i. The executive Power shall be vested in a President
of the United States of America. He shall hold his Office during the
Term of four Years, and, together with the Vice President, chosen for
the same Term, be elected, as follows:

Each State shall appoint, in such Manner as the Legislature thereof
may direct, a Number of Electors, equal to the whole Number of
Senators and Representatives to which the State may be entitled in the
Congress: but no Senator or Representative, or Person holding an Office
of Trust or Profit under the United States, shall be appointed an Elec-
tor.
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The Electors shall meet in their respective States, and vote by Bal-
lot for two persons, of whom one at least shall not be an Inhabitant
of the same State with themselves. And they shall make a List of all
the Persons voted for, and of the Number of Votes for each; which List
they shall sign and certify, and transmit sealed to the Seat of the
Government of the United States, directed to the President of the Sen-
ate. The President of the Senate shall, in the Presence of the Senate
and House of Representatives, open all the Certificates, and the Votes
shall then be counted. The Person having the greatest Number of Votes
shall be the President, if such Number be a Majority of the whole
Number of Electors appointed; and if there be more than one who have
such Magjority, and have an equal Number of Votes, then the House
of Representatives shall immediately chuse, by Ballot one of them for
President; and if no Person have a Majority, then from the five highest
on the List, the said House shall in like manner chuse the President.
But in chusing the President, the Votes shall be taken by States, the
Representation from each State having one vote; A quoram for this Pur-
pose shall consist of a Member or Members from two thirds of the
States, and a Majority of all the States shall be necessary to a Choice.
In every Case, after the Choice of the President, the Person having
the greatest Number of Votes of the Electors shall be the Vice Presi-
dent. But if there should remain two or more whe have egual Votes,
the Senate shall chuse from them by Ballot the Vice-President.

The Congress may determine the Time of chusing the Electors,
and the Day on which they shall give their Votes; which Day shall he
the same throughout the United States.

No person except a natural born Citizen, or a Citizen of the United
States, at the time of the Adoption of this Constitution, shall be eligible
to the Office of President; neither shall any Person be eligible to that
office who shall not have attained to the Age of thirty five Years, and
been fourteen Years a Resident within the United States.

In Case of the Removal of the President from Office, or of his
Death, Resignation or Inability to discharge the Powers and Duties of
the said Office, the Same shall devolve on the Vice President, and the
Congress may by Law provide for the Case of Removal, Death, Resigna-
tion or Inability, both of the President and Vice President, declaring
what Officer shall then act as President, and such Officer shafl act ac-
cordingly, until the Disability be removed, or a President shali be
elected.

The President shall, at stated Times, receive for his Services, a
Compensation, which shall neither be encreased nor diminished during
the Period for which he shall have been elected, and he shall not receive
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within that Period any other Emolument from the United States, or
any of them.

Before he enter on the Execution of his Office, he shall take the
following Ouath or Affirmation: -I do solemnly swear {or affirm) that I
will faithfully exccate the Office of President of the United States, and
will to the best of my Ability, preserve, protect and defend the Constitu-
tion of the United States.”

SECTION 2. The President shall be Commander in Chief of the
Army and Navy of the United States, and of the Militia of the several
States, when called into the actual Service of the United States; he may
require the Opinion, in writing, of the principal Officer in ecach of the
executive Departments, upon any Subject relating to the Duties of their
respective Offices, and he shall have Power to grant Reprieves and Par-
dons for Offences against the United States, except in Cases of Impeach-
ment,

He shall have Power, by and with the Advice and Consent of the
Senate, to make Treaties, provided two thirds of the Senators present
concur; and he shall nominate, and by and with the Advice and Consent
of the Senate, shall appoint Ambassadors, other public Ministers and
Consuls, Judges of the supreme Court, and all other Officers of the
United States, whose Appointments are not herein otherwise provided
for, and which shall be established by Law: but the Congress may by
Law vest the Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law, or in the Heads
of Departments.

The President shall have Power to fill up all Vacancies that may
happen during the Recess of the Senate, by granting Commissions
which shall expire at the End of their next session.

SECTION 3. He shall from time to time give to the Congress
Information of the State of the Union, and recommend to their Consid-
eration such Measures as he shall judge necessary and expedient; he
may, on extraordinary Occasions, convene both Houses, or either of
them, and in Case of Disagreement between them, with Respect to the
time of Adjournment, he may adjourn them to such Time as he shall
think proper; he shall receive Ambassadors and other public Ministers;
he shall take Care that the Laws he faithfully executed, and shall com-
mission all the Officers of the United States.

SECTION 4. The President, Vice President, and all civil Officers
of the United States, shall be removed from Office on Impeachment
for, and Conviction of, Treason, Bribery, or other high Crimes and Mis-
demeanors.

300



ARTICLE TIi

SECTION 1. The Judical Power of the United States, shall be
vested in one supreme Court, and in such inferior Courts as the Con-
gress may from time to time ordain and establish. The Judges, both
of the supreme and inferior Courts, shall hold their Offices during good
Behaviour, and shall, at stated Times, receive for their Services, a Com-
pensation, which shall not be diminished during their Continuance in
Office.

SECTION 2. The judicial Power shall extend to all Cases, in Law
and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their
Authority;—to all Cases affecting Ambassadors, other public Ministers
and Consuls:—to all Cases of admiralty and maritime Jurisdiction;--to
Controversies to which the United States shall be a Party;--to Con-
troversies between two or more States;--between a State and Citizens
of another State:--between Citizens of different States,--between Citi-
zens of the same State claiming Lands under Grants of different States,
and hetween a State, or the Citizens thereof, and foreign States, Citi-
zens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Con-
suls, and those in which a State shall be Party, the supreme Court shall
have original Jurisdiction. In all the other Cases before mentioned, the
supreme Court shall have appellate Jurisdiction, hoth as to Law and
Fact, with such Exceptions, and under such Regulations as the Congress
shall make.

The Trial of all Crimes except in Cases of Impeachment, shall be
by Jury; and such Trial shall be held in the State where the said Crimes
shall have been committed; but when not committed within any State,
the Trial shall be at such Place or Places as the Congress may by Law
have directed.

SECTION 3. Treason against the United States, shall consist only
in levying War against them, or in adhering to their Enemies, giving
them Aid and Comfort. No Person shall be convicted of Treason unless
on the Testimony of two Witnesses to the same overt Act, or on Confes-
sion in open Court.

The Congress shall have Power to declare the Punishment of
Treason, but no Attainder of Treason shall work Corruption of Blood,
or Forfeiture except during the Life of the Person attained.
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ARTICLE TV

SECTION 1. Full Faith and Credii shall be given in each State
to the public Aects, Records, and judicial Proceedings of every other
State. And the Congress may by general Laws prescribe the Manner
in which such Acts, Records and Proceedings shall be proved, and the
Effect thereof.

SECTION 2. The Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States.

A person charged in any State with Treason, Felony, or other
Crime, who shall flee from Justice, and be found in another State shall
onn Demand of the executive Authority of the State from which he fled,
be delivered up to be removed to the State having Jurisdiction of the
Crime.

No personr held to Service or Labour in one State, under the Laws
thereof, escaping into another, shall, in Consequence of any Law or
Regulation therein, be discharged from such Service or Labour, but
shall be delivered up on Claim of the Party to whom such Service or
Labour may be due.

SECTION 3. New States may be admitted by the Congress into
this Union; but no new State shall be formed or erected within the
Jurisdiction of any other State; nor any State be formed by the Junction
of two or more States, or Parts of States, without the Consent of the
Legislatures of the States concerned as well as of the Congress.

The Congress shall have Power to dispose of and make all needful
Rules and Regulations respecting the Territory or other Property
belonging to the United States; and nothing in this Constitution shall
he so construed as to Prejudice any Claims of the United States, or
of any particular State.

SECTION 4. The United States shall guarantee to every State in
this Union a Republican Form of Government, and shall protect each
of them against Invasion; and on Application of the Legislature, or of
the Executive (when the Legislature cannot be convened} against
domestic Violence.

ARTICLE V

The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as Part of this Constitution,
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when ratified by the Legislatures of three fourths of the several States,
or by Conventions in three fourths thereof, as the one or the other
Mode of Ratification may be proposed by the Congress; Provided that
no Amendment which may be made prior to the Year One thousand
eight hundred and eight shall in any Manner affect the first and fourth
Clases in the Ninth Section of the first Article; and that no State, with-
out its Consent, shall be deprived of its equal Suffrage in the Senate.

ARTICLE VI

All Debts contracted and Enpagements entered into, before the
Adoption of this Constitution, shall be as valid against the United States
under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall
be made in Pursuance thereof. and all Treaties made, or which shall
be made, under the Authority of the United States, shall be the su-
preme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the Con-
trary notwithstanding.

The Senators and Representatives hefore mentioned, and the Mem-
bers of the several State Legislatures, and all executive and judicial
Officers, both of the United States and of the several States, shall be
bound by OQath or Affirmation, to support this Constitution; but no
religious Test shall ever be required as a Qualification to any Office
or public Trust under the United States.

ARTICLE VII

The Ratification of the Conventions of nine States, shall be suf-
ficient for the Establishment of this Constitution between the States so
ratifying the Same.

Done in Convention by the Unanimous Consent of the States present
the Seventeenth Day of September in the Year of our Lord one
thousand seven hundred and Eighty seven and of the Independ-
ence of the United States of America the Twellth IN WITNESS
whereof We have hereunto subscribed our Names,

GV Washington—Presidt.
and deputy from Virginia

Attest WilHam Jackson Secretary
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New Hampshire John Langdon
Nicholas Gilman

Massachusetts Nathaniel Gorham
Rufus King

Connecticut Wm: Saml. Johnson
Roger Sherman

New York . . . Alexander Hamilton

New Jersey Wil: Livingston
David Brearley.
Wm. Paterson.
Jona; Dayton

Pennsylvania B. Franklin

Thomas Mifflin
Robt. Morris
Geo. Clymer
Thos. Fitz Simons
Jared Ingersoll
James Wilson
Gouv Morris

Delaware Geo: Read
Gunning Bedford jun
John Dickinson
Richard Bassett
}aco?‘ Broom

Maryland James McHenry
Dan of §t Thos, Jenifer
Danl Carroll

Virginia john Blair—
james Madison Jr.

North Carolina Wm: Blount

Richd. [robbs Spaight.
Hu Williamson
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South Carolina 1. Rutledge,
Charles Pinckney,
Charles Cotesworth Pinckney,
Pierce Butler.

Georgia William Few,
Abr. Baldwin.

Attest: William Jackson, Secretary,
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Appendix G

First Ten Amendments

(ARTICLE I)

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof, or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances,

(ARTICLE 1}

A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be in-
fringed.

(ARTICLE HI)

No Soldier shall, in time of peace, be quartered in any house, with-
out the consent of the Owner, nor in time of war, but in a manner
to be prescribed by law,

(ARTICLE 1V)

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated, and no Warrants shall issue, but upon probable cause,
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supported by Qath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.

(ARTICLE V)

No person shall be held to answer for a capital, or otherwise infa-
mous erime, unless on a presentment or indictment of a Grand Jury,
except in cases arising in the land or naval forces, or in the Militia,
when in actual service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in jeopardy of
life or limb; nor shall be compelled in any Criminal Case to be a witness
against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public use,
without just compensation.

(ARTICLE VI)

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the witnesses against
him; to have compulsory process for obtaining witnesses in his favor,
and to have the Assistance of Counsel for his defence.

(ARTICLE VII)

In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact
tried by a jury shall be otherwisc re-examined in any Court of the
United States, than according to the rules of the vommon law.

(ARTICLE VIII}

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

308



(ARTICLE IX)

The enumeration in the Constitution, of certain rights, shall not
be construed to deny or disparage others retained by the people.

(ARTICLE X)
The powers not delegated to the United States by the Constitution,

nor prohibited by it to the States, are reserved to the States respec-
tively, or to the people.
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Appendix H

Washington’s Farewell Address

Friends and Fellow-Citizens:

The period for a new election of a citizen to administer the Execu-
tive Government of the United States being not far distant, and the
time actually arrived when your thoughts must be employed in designat-
ing the person who is to be clothed with that important trust. it appears
to me proper, especially as it may conduce to a more distinet expression
of the public voice, that 1 should now apprise you of the resolution I
have formed to decline being considered among the number of those
out of whom a choice is to be made.

I beg vou at the same time to do me the justice to be assured
that this resolution has not been taken without a strict regard to all
the considerations appertaining to the relation which binds a dutiful citi-
zen to his country; and that in withdrawing the tender of service, which
silence in my situation might imply, I am influenced by no diminution
of zeal for vour future interest, no deficiency of gratetul respect for vour
past kindness, but am supported by a full conviction that the step is
compatible with both.

The acceptance of and continuance hitherto in the office to which
your suffrages have twice called me have been a unitorm sacrifice of
inclination to the opinion of duty and to a deference for what appeared
to be vour desire. 1 constantly hoped that it would have been much
carlier in my power, consistently with motives which 1 was not at Liberty
to disregard, to return to that retirement from which T had been reluc-
tantly drawn. The strength of my iclination to do this previous to the
last election had even led to the preparation of an address to declare
it to you; but mature reflection on the then perplexed and critical pos-
ture of our affairs with foreign nations and the unanimous advice of per-
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sons entitled to my confidence impelled me to abandon the idea. 1
rejoice that the state of vour concerns, external as well as internal, no
longer renders the pursuit of inclination incompatible with the senti-
ment of duty or propriety, and am persuaded, whatever partiality may
be retained for my services, that in the present circumstances of our
country you will not disapprove my determination to retire.

The impressions with which T first undertook the arduous trust
were explained on the proper occasion. In the discharge of this trust
I will only say that T have, with good intentions, contributed toward
the organization and administration of the Government the best exer-
tions of whick a very fallible judgment was capable. Not unconscious
in the outset of the inferiority of my qualifications, experience in my
own eyes, perhaps still more in the eyes of others, has strengthened
the motives to diffidence of myself, and every day the increasing weight
of years admonishes me more and more that the shade of retirement
is as necessary to me as it will be welcome. Satisfied that if any circum-
stances have given peculiar value to my services they were temporary,
I have the consolation to believe that, while choice and prudence invite
me to quit the political scene, patriotism does not forbid it.

In locking forward to the moment which is intended to terminate
the career of my political life my feelings do not permit me to suspend
the deep acknowledgment of that debt of gratitude which T owe to my
beloved country for the many honors it has conferred upon me; still
more for the steadfast confidence with which it has supported me, and
for the opportunities I have thence enjoyed of manifesting my inviolable
attachment by services faithful and persevering, though in usefulness
unequal to my zeal. If benefits have resulted to our country from these
services, let it always be remembered to your praise and as an instrue-
tive example in our annals that under circumstances in which the pas-
sions, agitated in every direction, were liable to mislead; amidst appear-
ances sometimes dubious; vicissitudes of fortune often discouraging; in
situations in which not unirequently want of success has countenanced
the spirit of criticism, the constancy of your support was the essential
prop of the efforts and a guaranty of the plans by which they were
effected. Profoundly penetrated with this idea, [ shall carry it with me
to my grave as a strong incitement to unceasing vows that Heaven may
continue to you the choicest tokens of its beneficence; that your union
and brotherly affection may be perpetual; that the free Constitution
which is the work of your hands may be sacredly maintained; that its
administration in every department may be stamped with wisdom and
virtue; that, in fine, the happiness of the people of these States, under
the auspices of liberty, may be made complete by so careful a preserva-
tion and so prudent a use of this blessing as will acquire to them the
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glory of recommending it to the applause, the aflection, and adoption
of every nation which is yet a stranger to it.

Here, perhaps, I ought to stop. But a solicitude for your welfare
which can not end but with my life, and the apprehension of danger
natural to that solicitude, urge me on an occasion like the present to
offer to your solemn contemplation and to recommend to your frequent
review some sentiments which are the result of much reflection, of no
inconsiderable observation, and which appear to me all important to
the peranency of your felicity as a people. These will be offered to
you with the more freedom as you can only see in them the disin-
terested warnings of a parting friend, who can possibly have no personal
motive to hias his counsel. Nor can I forget as an encouragement to
it your indulgent reception of my sentiments on a former and not dis-
similar occasion,

Interwoven as is the Jove of liberty with every ligament of your
hearts, no recommendation of mine is necessary to fortify or confirm
the attachment.

The unity of government which constitutes you one people is also
now dear to you. It is justly so, for it is a main pillar in the edifice
of your real independence, the support of your tranquillity at home,
your peace abroad, of your safety, of your prosperity, of that very liberty
which you so highly prize. But as it is easy to foresee that from different
causes and from different quarters much pains will be taken, many
artifices employed, to weaken in your minds the conviction of this truth,
as this is the point in your political fortress against which the batteries
of internal and external enemies will be most constantly and actively
(though often covertly and insidiously) directed, it is of infinite moment
that vou should properly estimate the immense value of your national
union to your collective and individual happiness; that you should cher-
ish a cordial, habitual, and immovable attachment to it; accustoming
yourselves to think and speak of it as of the palladium of your political
safety and prosperity; watching for its preservation with jealous anxiety;
discountenancing whatever may suggest even a suspicion that it can in
any event be abandoned, and indignantly frowning upon the first dawn-
ing of every attempt to alienate any portion of our country from the
rest or to enfeeble the sacred ties which now link together the various
parts.

For this you have every inducement of sympathy and interest. Citi-
zens by birth or choice of a common country, that country has a right
to concentrate vour affections. The name of American, which belongs
to you in your national capacity, must exalt the just pride of patriotism
more than any appellation derived from local discriminations. With
slight shades of difference, you have the same religion, manners, habits,
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and political principles. You have in a common cause fought and
triumphed together. The independence and liberty you possess are the
work of joint councils and joint efforts, of common dangers, sufferings,
and successes.

But these considerations, however powerfully they address them-
selves to your sensibility, are greatly outweighed by those which apply
more immediately to vour interest. Here every portion of our country
finds the most commanding motives for carefully guarding and preserv-
ing the union of the whole.

The North, in an unrestrained intercourse with the South, pro-
tected by the equal laws of a common government, finds in the produc-
tions of the latter great additional resources of maritime and commercial
enterprise and precious materials of manufacturing industry. The South,
in the same intercourse, benefiting by the same agency of the North,
sees its agriculture grow and its commerce expand. Turning partly into
its own channels the seamen of the North, it finds its particular naviga-
tion invigorated; and while it contributes in different ways to nourish
and increase the general mass of the national navigation, it looks forward
to the protection of a maritime strength to which itself is unequally
adapted. The East, in a like intercourse with the West, already finds,
and in the progressive improvement of interior communications by land
and water will more and more find, a valuable vent for the commodities
which it brings from abroad or manufactures at home. The West derives
from the Fast supplies requisite to its growth and comfort, and what
is perhaps of still greater consequence, it must of necessity owe the
secure enjoyment of indispensable outlets for its own productions to the
weight, influence, and the future maritime strength of the Atlantic side
of the Union, directed by an indisseluble community of interest as one
natipn. Any other tenure by which the West can hold this essential
advantage, whether derived from its own separate strength or from an
apostate and unmatural connection with any foreign power, must be
intrinsically precarious.

While, then, every part of owr country thus feels an immediate and
particular interest in umion, all the parts combined can not fail to find
in the united mass of means and efforts greater strength, greater
resource, proportionably greater security from external danger, a less
frequent interruption of their peace by foreign nations, and what is of
inestimable value, they must derive from union an exemption from
those broils and wars between themselves which so frequently afflict
neighboring countries not tied together by the same governments,
which their own rivalships alone would be sufficient to produce, but
which opposite foreign alliances, attachments, and intrigues would
stimulate and imbitter. Hence, likewise, they will avoid the necessity
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of thase overgrown military establishments which, under any form of
government, are inauspicious to liberty, and which are to be regarded
as particularly hostile to republican liberty. In this sense it is that your
union ought to be considered as a main prop of your liberty, and that
the love of the one ought to endear to you the preservation of the other.

These considerations speak a persuasive language to every reflect-
ing and vertuous mind, and exhibit the continuance of the union as a
primary object of patriotic desire. Is there a doubt whether a common
government can embrace so large a sphere? Let experience solve it
To listen to mere speculation in such a case were criminal. We are
authorized to hope that a proper organization of the whole, with the
auxiliary agency of governments for the respective subdivisions, will
afford a happy issue to the experiment, Tt is well worth a fair and full
experiment. With such powerful and obvious motives to union aflecting
all parts of our country, while experience shall not have demonstrated
its impracticability, there will always be reason to distrust the patriotism
of those who in any quarter may endeavor to weaken its bands.

In contemplating the causes which may disturb our union it occurs
as matter of serious concern that any ground should have been furnished
for characterizing parties by geographical discriminations--Northern and
Southern, Atlantic and Western-whence designing men may endeavor
to excite a belief that there is a real difference of local interests and
views. One of the expedients of party to acquire influence within par-
ticular districts is to misrepresent the opinions and aims of other dis-
tricts. You can not shield yourselves too much against the jealousies
and heartburnings which spring from these misrepresentations; they
tend to render alien to each other those who ought to be bound together
by fraternal affection. The inhabitants of our Western country have
lately had a useful lesson on this head. They have seen in the negotiation
by the Executive and in the unanimous ratification by the Senate of
the treaty with Spain, and in the universal satisfaction at that event
throughout the United States, a decisive proof how unfounded were the
suspicions propagated among them of a policy in the General Govern-
ment and in the Atlantic States unfriendly to their interests in regard
to the Mississippi. They have been witnesses to the formation of two
treaties—-that with Great Britain and that with Spain--which secure to
them everything they could desire in respect to our foreign relations
toward confirming their prosperity, Will it not be their wisdom to rely
for the preservation of these advantages on the union by which they
were procured? Will they not henceforth be deaf to those advisers, if
such there are, who would sever them from their brethren and connect
them with aliens?

To the efficacy and permanency of your union a government for
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the whole is indispensable. No alliances, however strict, between the
parts can be an adequate substitute. They must inevitably experience
the infractions and interruptions which all alliances in all times have
experienced. Sensible of this momentous truth, you have improved
upon your first essay by the adoption of a Constitution of Government
better calculated than your former for an intimate union and for the
efficacious management of your common concerns. This Government,
the off-spring of our own choice, uninfluenced and unawed, adopted
upon full investigation and mature deliberation, completely free in its
principles, in the distribution of its powers, uniting security with
energy, and containing within itself a provision for its own amendment,
has a just claim to your confidence and your support. Respect for its
authority, compliance with its laws, acquiescence in its measures, are
duties enjoined by the fundamental maxims of true liberty. The basis
of our political systems is the right of the people to make and to alter
their constitutions of government. But the constitution which at any
time exists till changed by an explicit and authentic act of the whole
people is sacredly obligatory upon all. The very idea of the power and
the right of the people to establish government presupposes the duty
of every individual to obey the established government.

All obstructions to the execution of the laws, all combinations and
associations, under whatever plausible character, with the real design
to direct, control, counteract, or awe the regular deliberation and action
of the constituted authorities, are destructive of this fundamental princi-
ple and of fatal tendency. They serve to organize faction; to give it an
artificial and extraordinary force; to put in the place of the delegated
will of the nation the will of a party, often a small buat artful and enter-
prising minority of the community, and, according to the alternate
triumphs of different parties, to make the public administration the mir-
ror of the ill-concerted and incongruous projects of faction rather than
the organ of consistent and wholesome plans, digested by common coun-
sels and modified by mutual interests.

However combinations or associations of the above description may
now and then answer popular ends, they are likely in the course of
time and things to become potent engines by which cunning, ambitious,
and unprincipled men will be enabled to subvert the power of the
people, and to usurp for themselves the reins of government, destroying
afterwards the very engines which have lifted them to unjust dominion.

Toward the preservation of your Government and the permanency
of your present happy state, it is requisite not only that you steadily
discountenance irregular opposition to its acknowledged authority, but
also that you resist with care the spirit of innovation upon its principles,
however specious the pretexts. One method of assault may be to effect
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in the forms of the Constitution alterations which will impair the energy
of the system, and thus to undermine what can not be directly over-
thrown. In all the changes to which you may be invited remember that
time and habit are at least as necessary to fix the true character of gov-
ernments as of other human institutions; that experience is the surest
standard by which to test the real tendency of the existing constitution
of a country; that facility in changes upon the credit of mere hypothesis
and opinion exposes to perpetual change, from the endless variety of
hypothesis and opinion; and remember especially that for the efficient
management of your common interests in & country so extensive as ours
a government of as much vigor as is consistent with the perfect security
of liberty is indispensable. Liberty itself will find in such a government,
with powers properly distributed and adjusted, its surest guardian. It
is, indeed, little else than a name where the government is too feeble
to withstand the enterprises of faction, to confine each member of the
society within the limits prescribed by the laws, and to maintain all
in the secure and tranguil enjoyment of the rights of person and prop-
erty.

I have already intimated to you the danger of parties in the State,
with particular reference to the founding of them on geographical dis-
eriminations. Let me now take a more comprehensive view, and warn
you in the most solemn manner against the baneful effects of the spirit
of party generally.

This spirit, unfortunately, is inseparable from our nature, having
its root in the strongest passions of the human mind. It exists under
different shapes in all governments, more or less stifled, controlled, or
repressed; but in those of the popular form it is seen in its greatest
rankness and is truly their worst enemy.

The alternate domination of one faction over another, sharpened
by the spirit of revenge natural to party dissension, which in different
ages and countries has perpetrated the most horrid enormities, is itself
a frightful despotism. But this leads at length to a more formal and per-
manent despotism. The disorders and miseries which result gradually
incline the minds of men to seek security and repose in the absolute
power of an individual, and sooner or later the chief of some prevailing
faction, more able or more fortunate than his competitors, turns this
disposition to the purposes of his own elevation on the ruins of public
liberty.

Without looking forward to an extremity of this kind (which
nevertheless ought not to be entirely out of sight), the common and
continual mischiefs of the spirit of party are sufficient to make it the
interest and duty of a wise people to discourage and restrain it.

It serves always to distract the public councils and enfeeble the
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public administration. It agitates the community with ill-founded
jealousics and false alarms; kindles the animosity of one part against
another; foments occasionally riot and insurrection. It opens the door
to foreign influence and corruption, which find a facilitated access to
the government itself through the channels of party passion. Thus the
policy and the will of one country are subjected to the policy and will
of another.

There is an opinion that parties in free countries are useful checks
upon the administration of the government, and serve to keep alive the
spirit of liberty. This within certain limits is probably true; and in gov-
ernments of a monarchical cast patriotism may lock with indulgence,
if not with favor, upon the spirit of party. But in those of the popular
character, in governments purely elective, it is a spirit not to be encour-
aged. From their natural tendency it is certain there will always be
enough of that spirit for every salutary purpose; and there being con-
stant danger of excess, the effort ought to be by force of public opinion
to mitigate and assuage it. A fire not to be quenched, it demands a
uniform vigilance to prevent its bursting into a flame, lest, instead of
warming, it should consume.

It is important, likewise, that the habits of thinking in a free country
should inspire caution in those intrusted with its administration to con-
fine themselves within their respective constitutional spheres, avoiding
in the exercise of the powers of one department to encroach upon
another. The spirit of encroachment tends to consolidate the powers
of all the departments in one, and thus to create, whatever the form
of government, a real despotism. A just estimate of that love of power
and proneness to abuse it which predominates in the human heart is
sufficient to satisfy us of the truth of this position. The necessity of recip-
rocal checks in the exercise of political power, by dividing and distribut-
ing it into different depositories, and constituting each the guardian of
the public weal against invasions by the others, has been evinced by
experiments ancient and modern, some of them in our country and
under our own eyes. To preserve them must be as necessary as to
institute them. If in the opinion of the people the distribution or modifi-
cation of the constitutional powers be in any particular wrong, let it
be corrected by an amendment in the way which the Constitution desig-
nates. But let there be no change by usurpation; for though this in one
instance may be the ingtrument of good, it is the customary weapon
by which free governments are destroved. The precedent must always
greatly overbalance in permanent evil any partial or transient benefit
which the use can at any time yield.

Of all the dispositions and habits which lead to political prosperity,
religion and morality are indispensable supports. In vain would that man
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claim the tribute of patriotism who should labor to subvert these great
pillars of human happiness--these firmest props of the duties of men
and citizens. The mere politician, equally with the pious man, ought
to respect and to cherish them. A volume could not trace al]l their con-
nections with private and public felicity. Let it simply be asked, Where
is the security for property, for reputation, for life, if the sense of re-
ligious obligation desert the oaths which are the instruments of investiga-
tHon in courts of justice? And let us with caution indulge the supposition
that morality can be maintained without religion. Whatever may be con-
ceded to the influence of refined education on minds of peculiar strue-
ture, reason and experience both forbid us to expect that national mo -al-
ity can prevail in exclusion of religious principle.

It is substantially true that virtue or morality is a necessary spring
of popular government. The rule indeed extends with more or Tess force
to every species of free government. Who that is a sincere friend to
it can look with indifference upon attempts to shake the foundation of
the fabric? Promote, then, as an object of primary importance, institu-
tions for the general diffusion of knowledge. In proportion as the struc-
ture of a government gives force to public opinion, it is essential that
public opinion should be enlightencd.

As a very important source of strength and security, cherish public
credit. One method of preserving it is to use it as sparingly as possible,
avoiding occasions of expense by cultivating peace, bhut remembering
also that timely disbursements to prepare for danger frequently prevent
much greater disbursements to repel it; avoiding likewise the accumula-
tion of debt, not only by shunning occasions of expense, but by vigorous
exertions in time of peace to discharge the debts which unavoidable
wars have occasioned, not ungenemusly throwing upon posterity the
burthen which we ourselves ought to bear. The execution of these max-
ims belongs to your representatives; but it is necessary that public opin-
ion should cooperate. To facilitate to them the performance of their duty
it is essential that you should practically bear in mind that towurd the
payment of debts there must be revenue; that to have revenue there
must be taxes; that no taxes can be devised which are not more or fess
inconvenient and unpleasant; that the intrinsic embarrassment inscpar-
able from the selection of the proper objects (which is always a choice
of difficulties), ought to be a decisive motive for a candid construction
of the conduct of the Government in making it, and for a spirit of
acquiescence i the measures for obtaining revenue which the public
exigencies may at any time dictate.

Observe good faith and justice toward all nations. Cultivate peace
and harmony with all. Religion and morality enjoin this conduct, And
an it be that good policy does not equally enjoin it? It wilt be worthy
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of a free, enlightened, and at no distant period a great nation to give
to mankind the magnanimous and too novel example of a people always
guided by an exalted justice and benevolence, Who can doubt that in
the course of time and things the fruits of such a plan would richly
repay any temporary advantages which might be lost by a steady adher-
ence to it? Can it be that Providence has not connected the permanent
felicity of a nation with its virtue? The experiment, at least, is recom-
mended by every sentiment which ennobles human nature. Alas! is it
rendered impossible by its vices?

In the execution of such a plan nothing is more essential than that
permanent, inveterate antipathies against particular nations and passion-
ate attachments for others should be excluded, and that in place of them
just and amicable feelings toward all should be caltivated. The nation
which indulges toward another an habitaal hatred or an habitual fond-
ness s in some degree a slave. It is a slave to its animosity or to its
affection, either of which is sufficient to lead it astray from its duty and
its interest. Antipathy in one nation against another disposes each more
readily to offer insult and injury, to lay hold of slight causes of umbrage,
and to be haughty and intractable when accidental or trifling oceasions
of dispute oceur.

Hence frequent collisions, obstinate, envenomed, and bloody con-
tests. The nation prompted by ill will and resentment sometimes impels
to war the government contrary to the best calculations of policy. The
government sometimes participates in the national propensity, and
adopts through passion what reason would reject. At other times it
makes the animosity of the nation subservient to projects of hostility,
mnstigated by pride, ambition, and other sinister and pernicious motives.
The peace often, sometimes perhaps the liberty, of nations has been
the victim.

So, likewise, a passionate attachment of one nation for another pro-
duces a variety of evils. Sympathy for the favorite nation, facilitating
the illusion of an imaginary common interest in cases where no real
common interest exists, and infusing into one the enmities of the other,
betrays the former into a participation in the quarrels and wars of the
latter without adequate inducement or justification. It leads also to con-
cessions to the favorite nation of privileges denied to others, which is
apt doubly to injure the nation making the concessions by unnecessarily
parting with what ought to have been retained, and by exciting jealousy,
il will, and a disposition to retaliate in the parties from whom equal
privileges are withheld; and it gives to ambitions, corrupted, or deluded
citizens (who devote themselves to the favorite nation) facility to betray
or sacrifice the interests of their own country without odium, sometimes
even with popularity, gilding with the appearances of a virtuous sense
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of obligation, a commendable deference for publie opinion, or a laudable
zeal for public good the base or foolish compliances of ambition, corrup-
tign, or infataation,

As avenues to foreiga influence in innumerable ways, such attach-
ments are particularly alarming to the truly enlightened and independ-
ent patriot. How many opportunities do they afford to tamper with
domestic factions, to practice the arts of seduction, to mislead public
opinion, to influence or awe the public councils! Such an attachment
of a small or weak toward a great and powerful nation dooms the former
to be the satellite of the latter. Against the insidious wiles of foreign
influence (I conjure you to believe me, fellow-citizens) the jealousy of
a free people ought to be constantly awake, since history and experience
prove that foreign influence is one of the most baneful foes of republican
govermment. But that jealousy, to be useful, must be impartial, else
it becomes the instrument of the very influence to be avoided, instead
of a defense against it. Excessive partiality for one foreign nation and
excessive dislike of another cause those whom they actuate to see danger
only on one side, and serve to veil and even second the arts of influence
on the other. Real patriots who may resist the intrigues of the favorite
are lable to become suspected and odious, while its tools and dupes
usurp the applause and confidence of the people to surrender their
interests.

The great rule of condnct for us in regard to foreign nations is,
in extending our commercial relations to have with them as little politi-
cal connection as possible. So far as we have already formed engage-
ments let them be fulfilled with perfect good faith. Here let us stop.

Euarope has a set of primary interests which to us have none or
a very remote relation. Hence she must be engaged in frequent con-
troversies, the causes of which are essentially foreign to our concerns.
Hence, therefore, it must be unwise in us to implicate ourselves by
artificial ties in the ordinary vicissitudes of her politics or the ordinary
comhinations and collisions of her friendships or enmities.

Our detached and distant situation invites and enables us to pursue
a different course. If we remain one people, under an efficient govern-
ment, the period is not far off when we may defy material injury from
external annoyance; when we may take such an attitude as will cause
the neutrality we may at any time resolve upon to be serupulously
respected; when belligerent nations, under the impaossibility of making
acquisitions upon us, will not lightly hazard the giving us provocation;
when we may choose peace or war, as our interest, gnided by justice,
shall counsel.

Why forego the advantages of so peculiar a situation? Why quit
our own to stand upon foreign ground? Why, by interweaving our
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destiny with that of any part of Europe, entangle our peace and prosper-
ity in the toils of European ambition, rivalship, interest, humor, or cap-
rice?

It is our true policy to steer clear of permanent alliances with any
portion of the foreign world, se far, 1 mean, as we are now at liberty
to do it; for let me not be understood as capable of patronizing infidelity
to existing engagements. I hold the maxim no less applicable to public
than to private affairs that honesty is always the best policy. 1 repeat,
therefore, let those engagements be observed in their genuine sense,
But in my opinion it is unnecessary and would be unwise to extend
them.

Taking care always to keep ourselves by suitable establishments on
a respectable defensive posture, we may safely trust to temporary
alliances for extraerdinary emergencies.

Harmony, libera! intercourse with all nations are recommended by
policy, humanity, and interest. But even our commercial policy should
hold an equal and impartial hand, neither seeking nor granting exclusive
favors or preferences; consulting the natural course of things; diffusing
and diversifving by gentle means the streamns of commerce, but forcing
nothing; establishing with powers so disposed, in order to give trade
a stable course, to define the rights of our merchants, and to enable
the Government to support them, conventional rules of intercourse, the
best that present circumstances and mutual opinion will permit, but
temporary and liable to be from time to time abandoned or varied as
experience and circumstances shall dictate; constantly keeping in view
that it is folly in one nation to look for disinterested favors from another;
that it must pay with a portion of its independence for whatever it may
accept under that character; that by such acceptance it may place itself
in the condition of having given equivalents for nominal favors, and yet
of being reproached with ingratitude for not giving more. There can
be no greater error than to expect or calculate upon real favors from
nation to nation. It is an illusion which experience must cure, which
& just pride ought to discard.

In offering to you, my countrymen, these counsels of an old and
alfectionate friend I dare not hope they will make the strong and lasting
impression I could wish-that they will control the usual current of the
passions or prevent our nation from running the course which has
hitherto marked the destiny of nations. But il T may even flatter mysell
that they may be productive of some partial benefit, some occuasional
good--that they may now and then recur to moderate the fury of party
spirit, to warn against the mischiefs of foreign intrigue, to guard against
the impostures of pretended patriotism-this hope will be a full recom-
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pense for the solicitude for your welfare by which they have been dic-
tated.

How far in the discharge of my official duties I have been guided
by the principles which have been delineated the public records and
other evidences of my conduct must witness to you and to the world.
To myself, the assurance of my own conscience is that I have at least
believed myself to be guided by them.

In relation to the still subsisting war in Europe my proclamation
of the 22nd of April, 1793, is the index to my plan. Sanctioned by your
approving voice and by that of vour representatives in both Houses of
Congress, the spirit of that measure has continually governed me, unin-
fluenced by any attempts to deter or divert me from it.

After deliberate examination, with the aid of the best lights T could
obtain, 1 was well satisfied that our country, under all the circumstances
of the case, had a right to take, and was bound in duty and interest
to take, a neutral position. Having taken it, I determined as far as should
depend upon me to maintain it with moderation, perseverance, and
firmness,

The considerations which respect the right to hold this conduct it
is not necessary on this occasion to detail. T will only observe that,
according to my understanding of the matter, that right, so far from
being denied by any of the belligerent powers, has been virtually
admitted by all.

The duty of holding a neutral conduct may be inferred. without
anything more, from the obligation which justice and humanity impose
on every nation, in cases in which it is free to act, to maintain inviolate
the relations of peace and amity toward other nations.

The inducements of interest for observing that conduct will best
be referred to your own reflections and experience. With me a predomi-
nant motive has been to endeavor to gain time to our country to settle
and mature its vet recent institutions, and to progress without interrup-
tion to that degree of strength and consistency which is necessary to
give it, humanly speaking, the command of its own fortunes.

Though in reviewing the incidents of my Administration I am
unconscious of intentional error, I am nevertheless too sensible of my
defects not to think it probable that T may have committed many crrors.
Whatever they may be, T fervently beseech the Almighty to avert or
mitigate the evils to which they may tend. I shall also carry with me
the hope that my country will never cease to view them with indul-
gence, and that, after forty-five years of my life dedicated to its service
with an upright zeal, the faults of incompetent abilities will be consigned
to oblivion, as myself must soon be to the mansions of rest.
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Relying on its kindness in this as in other things, and actuated by
that fervent love toward it which is so natural to 2 man who views in
it the native soil of himself and his progenitors for several generations,
I anticipate with pleasing expectation that refreat in which I promise
myself to realize without alloy the sweet enjoyment of partaking in the
midst of my fellow-citizens the benign influence of good laws under a
free government--the ever-lavorite object of my heart, and the happy
reward, as I trust, of our mutual cares, Iabors, and dangers.
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Appendix 1

Jetferson’s First
Inaugural Address

Friends and Fellow-Citizens.

Called upon to undertake the duties of the first executive office
of our country, I avail myself of the presence of that portion of my
fellow-citizens which is here assembled to express my grateful thanks
for the favor with which they have been pleased to look toward me,
to declare a sincere consciousness that the task is above my talents,
and that I approach it with those anxious and awful presentiments which
the greatness of the charge and the weakness of my powers so justly
inspire. A rising nation, spread over a wide and fruitful land, traversing
all the seas with the rich productions of their industry, engaged in com-
merce with nations who feel power and forget right, advancing rapidly
to destinies beyond the reach of mortal eye—when I contemplate these
transcendent objects, and see the honor, the happiness, and the hopes
of this beloved country committed to the issue and the auspices of this
day, 1 shrink from the contemplation, and humble myself belore the
magnitude of the undertaking. Utterly, indeed, should I despair did not
the presence of many whom I here see remind me that in the other
high authorities provided by our Constitution I shall find resources of
wisdom, of virtue, and of zeal on which to rely under all difficulties.
To you, then, gentlemen, who are charged with the sovereign functions
of legislation, and to those associated with you, 1 look with encourage-
ment for that guidance and support which may enable us to steer with
safety the vessel in which we are all embarked amidst the contlicting
elements of a troubled world,

During the contest of opinion through which we have passed the
animation of discussions and of exertions has sometimes worn an aspect
which might impose on strangers unused to think freely and to speak
and to write what they think; but this being now decided by the voice
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of the nation, announced according to the rules of the Constitution, all
will, of course, arrange themselves under the will of the law, and unite
in common efforts for the common good. All, tooe, will bear in mind
this sacred principle, that though the will of the majority is in all cases
to prevail, that will to be rightful must be reasonable; that the minority
possess their equal rights, which eqgual law must protect, and to violate
would be oppression. Let us, then, fellow-citizens, unite with one heart
and one mind. Let us restore to social intercourse that harmony and
affection without which liberty and even life itself are but dreary things.
And let us reflect that, having banished from our land that religious
intolerance under which mankind so long bled and suffered, we have
vet gained little if we countenance a political intolerance as despotic,
as wicked, and capable of as bitter and bloody persecutions. During
the throes and convulsions of the ancient world, during the agonizing
spasms of infuriated man, seeking through blood and slaughter his long-
lost liberty, it was not wonderful that the agitation of the billows should
reach even this distant and peaceful shore; that this should be more
felt and feared by some and less by others, and should divide opinions
as to measures of safety. But every diflerence of opinion is not a differ-
ence of principle. We have called by different names brethren of the
same principle. We are all Republicans, we are all Federalists. If there
be any among us who would wish to dissolve this Union or to change
its republican form, let them stand undisturbed as monuments of the
safety to combat it. T know, indeed, that some honest men fear that
a republican government can not be strong, that this Government is
not strong enough; bt would the honest patriot, in the full tide of suc-
cessful experiment, abandon a government which has so far kept us free
and lirm on the theoretic and visionary fear that this Government, the
world’s best hope, may by possibility want energy to preserve itsel?
I trust not. T believe this, on the contrary, the strongest Government
on earth. 1 believe it the only one where every man, at the call of the
law, would fly to the standard of the law, and would meet invasions
ol the public order as his own personal concern. Sometimes it s said
that man cannot be trusted with the government of himself. Can he,
then, be trusted with the government of others? Or have we found
angels in the forms of kings to govern him? Let historv answer this ques-
tion.

Let us, then, with courage and confidence pursue our own Federal
and Republican principles, our attachment to union and representative
government. Kindly separated by nature and a wide ocean from the
exterminating havoc of one quarter of the globe; too high-minded to
endure the degradations of the others; possessing a chosen country, with
room cnough for our descendants to the thousandth and thousandth
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generation; entertaining a due sense of our equal right to the use of
our own faculties, to the acquisitions of our own industry, to honor and
confidence from our fellow-citizens, resulting not from birth, but from
our actions and their sense of them; enlightened by a benign religion,
professed, indeed, and practiced in various forms, yet all of them inenl-
cating honesty, truth, temperance, gratitude, and the love of men; ac-
knowledging and adoring an overrruling Providence, which by all its
dispensations proves that it delights in the happiness of man here and
his greater happiness her wfter—with all these blessings, what more is
necessary to make us a happy and a prosperous people? Still one thing
more fellow-citizens—a wise and frugal Government, which shall
restrain men from injuring one another, shall leave them otherwise free

to regulate their own pursuits of industry and improvement, and shall
not take from the mouth of labor the bread it has earned. This is the
sum of good government, and this is necessary to close the circde of
our felicities,

Abhout to enter, fellow-citizens, on the exercises of duties which
comprehend everything dear and valuable to vou, it is proper vou
should understand what T deem the essential principles of owr Govern-
ment, and consequently those which ought to shape its Administration.
I will compress them within the narrowest compass they will bear, stat-
ing the general prineiple, but not all its limitations. Equal and exact
justice to all men, of whatever state or persuasion, religious or political;
peace, commerce, and honest friendship with all nations, entangling
alliances with none; the support of the State governments in all their
rights; as the most competent administrations for our domestic concerns
and the surest bulwarks against antirepublican tendencies; the preserva-
tion of the General Government in its whole constitutional vigor, as
the sheet anchor of our peace at home and safety abroad; a jealous care
of the right of election by the people—a mild and safe corrective of
abuses which are lopped by the sword of revolution where peaceable

remedies are unprovided; absolute acquiescence in the decisions of the
majority, the vital principle of republics, from which is no appeal but
to force, the vital principle and immediate parent of despotism; a well-
disciplined militia, our best reliance in peace and for the fHirst moments
of war, till regulars may relieve them: the supremacy of the civil over
the military authority: economy in the public expense, that labor may
be lightly burdened; the honest payment of our debts and sacred preser-
vation of the public faith; encouragement of agriculture, and of com-
merce as its handmaid; the diffusion of information and arraignment of
all abuses at the bar of the public reason; freedom of religion; freedom
of the press, and freedom of persons under the protection of the habeas
corpus, and trial by juries impartially selected. These principles form
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the bright constellation which has gone before us and guided our steps
through an age of revolution and reformation. The wisdom of our sages
and blood of our heroes have been devoted to their attainment. They
should be the creed of our political faith, the text of civic instroe-
tion, the touchstone by which to try the services of those we trust;
and should we wander from them in moments of error or of alarm, let
us hasten to retrace our steps and to regain the road which alone
leads to peace, liberty, and safety.

[ repair, then, fellow-citizens, to the post you have assigned me.
With experience enocugh in subordinate offices to have seen the dif-
ficulties of this the greatest of all, T have learnt to expect that it will
rarely fall to the lot of imperfect man to retire from this station with
the reputation and the favor which bring him into it. Without preten-
sions to the high confidence you reposed in our first and greatest
revolutionary character, whose preeminent services had entitled him to
the first place in his country’s love and destined for him the fairest page
in the volume of faithful history, T ask so much confidence only as may
give firmness and effect to the legal administration of your affairs. 1 shall
often go wrong through defect of judgment. When right, T shall often
be thought wrong by those whose positions will not command a view
of the whole ground. T ask your indulgence for my own errors, which
will never be intentional, and your support against the errors of others,
who may condemn what they would not if seen in all its parts. The
approbation implied by your suffrage is a great consolation to me for
the past, and my future solicitude will be to retain the good opinion
of those who have bestowed it in advance, to conciliate that of others
by doing them all the good in my power, and to be instrumental to
the happiness and freedom of all.

Relying, then, on the patronage of your good will, I advance with
obedience to the work, ready to retire from it whenever vou become
sensible how much better choice it is in your power to make. And may
that Infinite Power which rules the destinies of the universe lead our
councils to what is best, and give them a favorable issue for your peace
and prosperity.
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