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To Margaret and Katrina, for believing—
and to the individual victims of crime.






Foreword

by John Waish
Host, “America’s Most Wanted”

For my wife and myself, the sunny Monday morning of July 27,
1981, started like any other. It didn’t end that way.’

On that day, a nameless, faceless stranger kidnapped and mur-
dered our six-year-old son, Adam.

The loss of a child is every parent’s worst nightmare. It's terrible
enough when the loss is due to some accident or disease. But to lose
your child to the depravity of a vicious predator—that’s the kind of
unspeakable nightmare no parent should ever have to experience.

Yet in modern America, such nightmares have become all too
common.

It seems incredible that in the greatest nation on earth, horrors
such as these can even occur, let alone become routine newspaper
items. I made it my business to learn why such things are happening,
and what we might do to stop them from happening.

Ever since that black day 14 years ago—and in the eight years I
have been with “America’s Most Wanted”—I have met thousands of
victims, and helped to catch more than 350 criminals. I've learned
firsthand how brutal the system is to victims, and how lightly it treats
the criminals.

It's a system where expediency rules; where punishments bear
little relationship to crimes; where, too often, vicious crooks are
treated with sympathetic leniency, while their victims are dismissed
with cold indifference. It's a system that everyone-——cops, citizens,
and criminals alike—has come to regard as a joke.

Obviously, this isn't what the framers of our Constitution de-
signed or intended. They created institutions of law “to establish
justice” and “to insure domestic tranquility.”

But in today’s legal system, those goals seem like afterthoughts.
Can anyone truly believe that justice or public safety is being sought
when probative evidence and voluntary confessions are routinely
excluded from trials? When criminal defendants are allowed to bar-
gain for reduced charges and punishments? When child molesters
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get probation instead of jail, and chronic sex criminals are freed to
rape again and again? When violent criminals, even killers, are
granted weekend passes from prison? When inmates serve, on aver-
age, just a third of their court-imposed sentences? When our re-
sponse to prison overcrowding is to give early releases to convicted
predators?

Ordinary Americans are outraged about this erosion of our justice
system. But they aren’t specialists in the law, and don’t know how
to reform it. I've tried to educate myself on these issues, and do
whatever [ can to return some measure of safety to our communities.
But the job has been difficult, and often demoralizing. Allies always
seem to be in short supply. So are good ideas—the ammunition we
desperately need to fight back against injustice.

That’s why I'm so pleased about the publication of Criminal Jus-
tice? In these pages, crime victims, law enforcement officials, and
ordinary citizens will find the allies and ammunition they need to
fight back against criminals—and against those who make excuses
for them.

I first met Bob Bidinotto several years ago. At the time, Bob was
investigating the legal system’s kid-gloves treatment of sexual preda-
tors and child molesters. Even before we met, I had read several of
his eye-opening Reader’s Digest exposés of our justice system.

Bob's commitment to crime victims was obvious even then—and
you'll find it on every page of this book. He has never lost sight of
the fact that victims are people, too.

Bob Bidinotto has been right on target about the criminal “injus-
tice” systemn. He has been a loud voice for victims like myself. Now,
in Criminal Justice?, he has brought together some of the finest think-
ers on the subjects of crime, criminals, and our legal system.

They shed new light on the dark recesses of the criminal mind.
They expose the shortcomings of our laws and institutions. Most
importantly, they offer common-sense reforms that will put consider-
ations of justice and public safety back on the front burner of our legal
system.

I believe that Criminal Justice? will become the bible for an ever-
growing, silent segment of American society—its crime victims.
Loaded with indispensable facts and sound reasoning, this book is a
must read for anyone who knows the system is broken, and wants
to change it.
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Introduction to the Second Edition

When the first edition of Criminal Justice? appeared, some readers
may have doubted that our justice system was quite as bad as the
book suggested. Of course, at that time Americans had not yet been
fully exposed to such excruciating spectacies as the trials of Colin
Ferguson and O. J. Simpson.

In December 1993, in full sight of dozens of witnesses, Ferguson
shot 25 people on a Long Island commuter train, killing six. Though
he had a history of mental instability, he nonetheless was judged
sane by court-appointed psychiatrists. Ferguson promptly insisted
on acting as his own lawyer. For weeks, he was permitted to grill his
own victims, incoherently and insultingly, as they took the witness
stand to accuse him.

The reason for this sickening farce? Had Ferguson been ruled
insane by the court, he might have spent just a short spell in a mental
hospital, then been freed whenever psychiatrists ruled him “restored
to sanity.” So, to keep this killer Jocked up for good, Ferguson had
to be ruled competent to stand trial—and allowed to abuse his victims
in a grotesque charade of a judicial proceeding.

The endless Simpson trial further jaded an already cynical public.
From the weeks and weeks of pretrial skirmishes to suppress vital
evidence—to the high-profile squabbles among the jet-set defense
attorneys, their efforts to exonerate Simpson by smearing the police
and DNA experts, and the transformation of the judge, prosecutors,
lawyers, and witnesses into public buffoons and pop celebrities-—
Americans saw, naked and exposed, a legal system gone utterly mad.

More specifically, what we saw was proceduralism gone mad—
proceduralism elevated to an end in itself. Such trials have made it
painfully obvious (even to many hesitant to accept the arguments in
Criminal Justice?) that the original, substantive ends of our system—
the quest for truth and justice—have all but disappeared. Arrests,
trials, prisons, and their attendant personnel, policies, and proce-
dures, have largely degenerated into governmental full-employment
programs for law school graduates.

Xvii



xviii / Robert James Bidinotto

However, worse than the outrages perpetrated in the courtroom
are those the system continues to inflict upon ordinary citizens on
our streets. High-profile horror stories—such as the arrest of repeat-
edly convicted violent offender Richard Allen Davis for the kidnap-
murder of young Polly Klaas in California—usually provoke new
bursts of public indignation, and sometimes even the change of a few
laws. Yet those who man the legal system invariably try to ignore the
public’s demand for reforms, or undermine any that are enacted.

Consider Pennsylvania’s parole system. In 1994, convicted killer
Reginald McFadden, supposedly serving a “life” sentence, was freed
after the state Pardons Board recommended a commutation. McFad-
den promptly went to New York state, where he was arrested after
a string of rapes and murders. There was great public outcry—remi-
niscent of the 1988 Willie Horton episode—which impacted the out-
come of the 1994 Pennsylvania governor’s race.

However, the only subsequent change in the system itself was a
game of musical chairs among board members. The release of
chronic, violent offenders, under a variety of pretexts and proce-
dures, continued unabated. Some 68 percent of Pennsylvania in-
mates applying for early parole that year were granted their wish.
This amounted to the release of some 7,000 serious felons.

Robert “Mudman” Simon was one of them.

Simon had been serving an indeterminate 10-to-20 year term for
the 1974 murder of a woman. He won release despite a history of
prison disciplinary problems—and the fact that, in 1992, his sentenc-
ing judge had written the parole board, warning that Simon “has no
respect for human life and I believe it would be only a matter of time
before he would kill again.”

But in November 1994—at the same time state voters were deliv-
ering a clear message about such policies—he was quietly freed by
the state Board of Probation and Parole. The prison infractions and
the judge’s warning were ignored. So was the victim’s family: they
were never notified of his release, as they had requested, and as is
required by state Jaw.

Simon was paroled on condition he avoid both alcohol and the
“Warlocks” motorcycle gang of which he had been a member. But
though he soon relocated to Williamstown, New Jersey, a town fre-
quented by the gang, his parole was not revoked. On April 29, 1995,
just months after his release, Simon and fellow Warlocks member
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Charles “Shovel” Staples were arrested for gunning down police Sgt.
Ippolito Gonzalez during a routine traffic stop.

Again, a great outcry. Yet again, the only new reforms consid-
ered were minimalist ones. Now, before paroling violent criminals,
the board is first supposed to notify the governor. Also, the parole
board may be expanded from three to five members—apparently on
the grounds that the way to prevent future abuse of taxpayers is to
force them to pay for more bureaucrats. The obvious solution—an
end to indeterminate sentencing and the parole system—is still stub-
bornly resisted.

By whom? and why? You'll have to read on.

The reception of the first edition of Criminal Justice? was unex-
pectedly gratifying. Though the book was then available solely
through mail order, sales seemed propelled by word-of-mouth. Law
enforcement and crime victims groups made substantial bulk pur-
chases; one organization distributed the book to every member of the
U.S. House of Representatives, and to key senators.

As editor, I was invited to appear at a number of forums and on
talk shows, while some of the book’s contributors—notably, Judge
Ralph Adam Fine and Professor John Dilulio—were asked to testify
before a new and more receptive Congress. For the first time, elected
officials at the federal and state level seemed willing to question some
of the reigning dogmas about exclusionary rules, plea bargaining,
and the plethora of “revolving door” policies that infuriate ordinary
Americans. Still, I was frustrated by the book’s unavailability in book-
stores and libraries, which blunted its potential impact on the na-
tional crime debate.

That is why I am so pleased by the publication of this new trade
edition of Criminal Justice?, which at last makes it accessible to the
general reading public. And those who made this possible deserve
my special thanks.

This book exists only because of the boundless efforts and unflag-
ging patience of Beth Hoffman, indefatigable Managing Editor at the
Foundation for Economic Education. Without Beth, neither edition
would ever have seen the light of day.

To detail the many special contributions of the rest of the FEE
staff would require another chapter. From proofreading to typing,
correspondence, taking phone orders, arranging publicity, getting
and channeling information—they did everything. I consider the fol-
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lowing people, then, as unlisted contributors to this volume: Mary
Ann Murphy, Greg Pavlik, Bill Watkins, Bill Fox, Bettina Greaves,
Tom Schrader, Kathy Walsh, Janette Brown, Mary Sennholz, Felix
Livingston, Kyle Swan, Royce Janszen, Harriet Bender, and Barbara
Dodsworth. My thanks to one and all.

Two other special thank-you's are in order. First, to FEE Presi-
dent Dr. Hans Sennholz—renowned economist, author, teacher, and
champion of human liberty. His belief in me, and in this book—and
his willingness to commit the resources necessary to its success—are
things writers are seldom lucky enough to obtain from their publish-
ers. They are things I shall never forget.

Finally, my deepest gratitude to John Walsh. Few have been
forced to confront the reality of crime, and the failures of our legal
system, so directly or brutally as he. Few of those who have, have
managed to transcend such cruelties so courageously or construc-
tively.

John Walsh is a living inspiration to everyone who cares about
justice. His willingness to lend his good name and kind words to this
volume moves me beyond measure.

—RoBeRT JaMES BIDINOTTO
May 26, 1995



Introduction

The polls indicate that crime is now the number one concern of
the American people. Moreover, Americans are disenchanted with
the criminal justice system, which they see as increasingly unfair and
ineffectual.

One reason for their worry and dissatisfaction is the wide chasm
between their views, and those of social scientists and public officials,
concerning the causes of crime, and the role of the criminal justice
system in addressing it.

The ordinary citizen believes individuals are responsible for what
they do, and thus should be held accountable for harm they do to
others. Accordingly, the criminal justice system’s role is—as our Con-
stitution promises—“to establish justice” and “to insure domestic
tranquility.” The ordinary citizen’s views are thus premised in moral-
ity. But, of course, he has no voice in academic debates on such
matters, and little influence upon the legal institutions which aca-
demics have sculpted and staffed.

The academic and legal establishments start with contrary prem-
ises, and as a result, have a different view of what the police, courts,
and prisons ought to be doing. Whatever their many disagreements,
today’s social scientists seem all but unanimous in the view that the
individual criminal bears little, if any, personal responsibility for his
deeds. Wedded to the philosophical premises of determinism, they
contend that the individual offender is shaped by a wide variety of
forces—biological, psychological, or social—over which he has little
volitional control. As a result, public institutions should abandon
“just deserts” and moral considerations for utilifarian measures in-
tended to address the “root causes” of criminality.

Years of researching crime have led me to the counter-intuitive
conclusion that, on this issue, the general public is right, and the
“experts” dead wrong. Not surprisingly, however, [ have found scant
scholarly literature supporting that view.

To begin to fill that void, in 1989 I published an extended essay,
in the form of a series of three articles for The Freeman, the monthly
magazine of The Foundation for Economic Education (FEE). Titled
“Crime and Consequences,” the series attempted to provide a sum-
mary of what I had learned about our modern crime explosion, and
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of my views concerning criminal responsibility. FEE then issued the
essay in booklet form, and the public response was heartening.

I have long been aware of the need for a more comprehensive
treatment of the themes raised in that essay. That is why I was de-
lighted when Dr. Hans Sennholz, President of FEE, invited me to
compile and edit a book of criminal justice readings, to be built
around my Freeman series.

This collection is the result of his invitation. In it, distinguished
scholars, journalists, and criminal justice professionals address the
problem of crime consistently from the premise that individuals bear
primary moral responsibility for criminal actions. Though the con-
tributors cannot be expected to agree with each other in every detail
or recommendation, they stand united on the important principle of
individual autonomy and accountability. To my knowledge, this vol-
ume is unique in that perspective, and unparalleled in the theoretical
and empirical arguments marshaled in its support.

I have followed Dr. Sennholz’s structural prescription, organiz-
ing the other contributions around my own series of articles. While
a few of the crime statistics I reported in Part [, “Criminal Responsi-
bility,” are somewhat dated, I have decided to let them stand, since
the points they make remain valid.

I had hoped to limit my offerings to those three pieces. However,
I was unable to find in the literature a satisfactory essay addressing
the topic of retributive justice. Dr. Sennholz agreed with me that such
a discussion was essential to this volume; 1 therefore beg the reader’s
indulgence for offering additional thoughts of my own on that crucial
issue.

My deepest appreciation to all of the contributors and publishers
who graciously allowed me to reprint their outstanding works, or
who provided me original material for this book.

My further gratitude to Dr. Sennholz for proposing and encour-
aging this project; to FEE editor Beth Hoffman for her wise counsel
and tireless efforts in shepherding it through the production process;
and, of course, to the hard-working FEE production staff, Christo-
pher Dunn, Mary Ann Murphy, and Gregory Pavlik, who somehow
transformed the very raw material I provided into a work of quality.

—ROBERT JAMES BIDINOTTO
May 30, 1994
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Criminal Responsibility

by Robert James Bidinotto

During the 1988 Presidential campaign, the issue of crime loomed
large—due, in part, to this writer's Reader’s Digest article on the now-
infamous Willie Horton case.! That story offers a fitting introduction
to the subject of America’s seemingly intractable crime problem, and
what’s wrong with our criminal justice and correctional systems.

Horton was a habitual criminal, sentenced in Massachusetts to
“life with no possibility of parole” for the savage, unprovoked knife
slaying of a teenage boy. However, like many other alleged “lifers”
in that state, after only ten years in prison he was transferred to an
unwalled, minimum-security facility. There, he became eligible for
daily work release, as well as unescorted weekend furloughs, from
prison.

Following the example of ten other “life-without-parole” killers
over the years, Horton decided not to return from one of his fur-
loughs. Instead, months later, he invaded the home of a young Mary-
land couple, where for nearly 12 hours he viciously tortured the man
and raped the woman.

Not even a “life without parole” sentence for a gruesome murder
had been enough to keep a killer off the streets—a fact which in-
censed enough Americans to become a major election issue. It also
reopened the public debate about the criminal justice system in
America. For as the campaign rhetoric grew heated, many citizens
began to discover that the Horton episode was not an isolated excep-
tion. Instead, they learned that, in today’s criminal justice system,
justice is the exception.

Now that public awareness of, and concern about, such matters
is intense, it seems an opportune time to reconsider the way in which
we approach the problem of crime.

Permit me to begin on a personal note. My work on the Horton
story put me in touch with police, parole, and probation workers;
with politicians, prosecutors, and prison reformers; with judges and
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jurists, therapists and theorists, corrections officials, and—most im-
portant—crime victims. The faces of victims have haunted me ever
since. So at the outset, let me declare my bias without apology: it is
for them. Today, they are too often the forgotten people in our legal
system; and their cries for justice must be heard and answered.

The more I have learned, the more I have realized that what
happened in the Horton episode is symptomatic of a whole approach
to crime which has gained sway during the past three decades.

In this volume that approach will be explored in its many facets:

» the reasons for the surge in criminality during the past

three decades;

+ the various theories which purport to “explain” crime;

* the nature of criminals;

+ the criminal justice system which confronts them;

» the correctional system which tries to reform them; and

» the ways in which our approach to crime might be changed.

The Crime Explosion

Across the nation, our system of dealing with crime has utterly
broken down.

To put things in perspective, we must first grapple with some
numbers, Crime itself continues to increase, with no end in sight.
The number of crimes reported in 1987 was 12 percent higher than
in 1983 and 21 percent higher than in 1978.2

Not only is the number of crimes increasing; so is the crime
rate—the number of reported crimes per 100,000 people. From 1964
to 1980, the property crime rate increased nearly 2.5 times, while the
rate of violent crime tripled.’

Though these rates declined somewhat during the first half of
this decade, they have been rising steadily since.*

Such statistics tend to depersonalize the issue. It's quite another
matter when you are personally assaulted or robbed; when your wife
or daughter is raped; when your neighbor’s home is burglarized;
when an employee embezzles funds from your business. Such things
happen to us more frequently than we realize. In 1986 alone, about
one household in four was touched by some kind of crime—meaning
that at least someone in each of those homes fell prey to a criminal.®

Another gauge of the crime explosion is the rapid growth of
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prison populations. In 1960, there were some 200,000 inmates in
federal and state prisons; by 1987, there were 581,609.¢ This might
seem proof of a growing “get-tough” attitude toward crime. Yet the
percentage of serious crimes committed which resulted in imprison-
ment actually fell sharply throughout the 1960s and 1970s. In 1986,
the ratio of prison commitments to total crimes was 32 percent lower
than in 1960.7 This means that a third fewer of total crimes were being
punished with imprisonment. It also means that, despite rapidly in-
creasing prison populations, the crime rate is growing even faster
than we’ve built cells to hold all the new criminals.

And in fact, even these statistics paint too rosy a picture.

The Federal Bureau of Investigation (FBI) announced that, in
1986, 13.2 million serious crimes, from murder to auto theft, were
reported to local authorities.? However, the FBI's statistics cover only
eight specific “index crimes.” Moreover, its numbers reflect only
those incidents reported to police. In fact, the FBI's annual Uniform
Crime Reports grossly understate the total number of crimes which
actually oceur.

In an effort to get more reliable numbers, the American Bar Asso-
ciation {(ABA) recently compiled information from various sources,
including crime-victim surveys. The ABA estimated that, in reality,
about 34 million serious crimes had been perpetrated nationally during
1986—some 2.5 times what the official numbers indicate.’

This means that other official data—such as computations of ar-
rest and imprisonment rates—do not begin to convey how serious
the crime problem is. For example, FBI statistics show that only one
of every five serious crimes reported to police are “cleared” by an
arrest.10 But if the ABA is correct, we must multiply by 2.5 to account
for unreported serious crimes. This reveals that there is actually only
one arrest for every 12.5 serious crimes committed. Put another way: only
eight serious crimes in 100 result in so much as an arrest.

What are the chances that even this small percentage of arrested
criminals will ever see the inside of prison? Consider now what hap-
pens within the criminal justice system.

“Criminal Justice”: An Overview

Of the eight felons arrested per 100 serious crimes, one or two
are teenagers who are routed to the juvenile justice system (which is
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far more lenient than the adult system). This leaves only six or seven
adults apprehended for every 100 serious crimes committed. Of
these, many are released for lack of sufficient evidence or on techni-
calities; a few are acquitted after standing trial. Of the tiny number
remaining who plead guilty or are convicted, most receive dramati-
cally reduced sentences, or are allowed simply to “walk” on proba-
tion, thanks to “plea-bargain” arrangements.

The results? According to the federal government, for every 100
serious crimes reported in 1986, only 4.3 criminals went to prison.!!
But adjusting once again to account for unreported crimes, we find
that in 1986, only 1.7 percent of the most serious crimes were pun-
ished by imprisonment. In other words, only 17 perpetrators were
put behind bars for every 1,000 major felonies.

In calculating his chances of being punished, then, any would-be
criminal would logically conclude that the odds are definitely on his
side—that today in America, crime does pay.

Hence the phenomenon of the career criminal. Most crimes are
committed by repeat offenders, often arrested but rarely imprisoned.
For example, in 1986, Massachusetts state prison inmates each had
an average of 12.6 prior court appearances. Since, as we have seen,
the typical criminal gets away with 12.5 felonies for his every arrest,
simple multiplication (12.6 x 12.5) suggests that, on average, many
of the Massachusetts inmates had committed well over 100 crimes.
Few of these inmates were teenagers: their average age was 31. Yet
despite their status as career criminals, 47 percent of them had never
before been incarcerated as adults.’?

The career criminal knows, too, that even in the unlikely event
he’s ever sent to prison, all is not lost. If he’s been convicted of
multiple felonies, he stands a good chance of getting “concurrent
sentences,” to be served simultaneously instead of consecutively.
This greatly reduces the time he'll spend behind bars. And he also
knows that prison sentences almost never mean what they say.

In most jurisdictions, parole eligibility comes after serving only a
fraction of the nominal term handed down by a judge. In addition,
from the time he enters prison, the inmate is offered a de facto bribe
of automatic deductions from his sentence for each day of good behavior
(called “good time”), as well as additional deductions for blood dona-
tions or participation in various rehabilitation programs. These may
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count either against his prison term itself, or his post-release parole
supervision time.

Furthermore, virtually every state offers the inmate a wide array
of outside release programs. After serving only part of his sentence,
the inmate can become eligible to leave prison walls and work at a job
{(work release), attend classes (education release), or simply visit his
family and friends for several days at a time (home furloughs). The
public’s image of the hardened criminal leaving prison handcuffed
to an armed guard is many years out of date. In many current release
programs, even dangerous killers (such as Willie Horton) are simply
turned loose without any prison escort—presumably in the “cus-
tody” of a family member or friend.

In summary: even among that small percentage of hardened,
repeat offenders who are apprehended, convicted, and imprisoned,
few will spend very long under lock and key. And within a short
time after release on parole, most resume their criminal careers. Proof
of this lies in many studies showing that paroled inmates have high
rates of “recidivism” (or relapse into crime). Depending on how re-
cidivism is measured, fully a third to half of all paroled inmates are
returned to prison within a year or two—and this despite the very
low chance of being arrested for any of their subsequent crimes.

As every criminal knows, the “criminal justice system” is a sham.
As we shall later see, the consequences are undermining the motiva-
tion and integrity of those who man the institutions of the law. Worst
of all, millions of victims, who hope for justice, find that some of the
worst crimes against them are perpetrated after they go to court.

Irrationality of this magnitude doesn’t “just happen.” Nor would
it long be tolerated, without a complicated framework of abstract
rationalizations to soothe, confuse, and dismiss critics. Like most
compromised institutions, today’s criminal justice system is the
handiwork of what [ call the “Excuse-Making Industry.”

The Excuse-Making Industry

This industry consists primarily of intellectuals in the social sci-
ence establishment: the philosophers, psychological theorists, politi-
cal scientists, legal scholars, sociologists, criminologists, economists,
and historians whose theories have shaped our modern legal system.
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It also consists of an activist wing of fellow-travelers: social workers,
counselors, therapists, legal-aid and civil-liberties lawyers, “inmate
rights” advocates, “progressive” politicians and activists, and so on.

1t was this industry which, in the 1960s and 1970s, initiated a
quiet revolution in the criminal justice system. Its proponents man-
aged to rout the last of those who believed that the system’s purpose
was to apprehend and punish criminals. Instead, the Excuse-Making
Industry was able finally to institutionalize its long-cherished dream:
not the punishment, but the rehabilitation of criminals.

Prisons were renamed “correctional facilities,” and state bureaus
of prisons became “departments of correction.” Many aspects of the
legal and prison systems, outlined above, were implemented about
this time, These reforms dovetailed with other products of the indus-
try: massive government-spending programs to eradicate what it
called “the causes of crime.” Welfare programs mushroomed; aca-
demic standards declined so as not to “discriminate” against the “dis-
advantaged”; “elitist” moral standards were scorned by various “lib-
eration” movements.

Summing up the unintended consequences of these efforts,
Charles Murray has written: “The changes in welfare and changes in
the risks attached to crime and changes in the educational environ-
ment reinforced each other. Together, they radically altered the [so-
cial] incentive structure.” This became especially evident in the area
of crime: crime rates began to take off while penalties for crime less-
ened. Soon, “a thoughtful person watching the world around him . . .
was accurately perceiving a considerably reduced risk of getting
caught. . .. It was not just that we had more people to put in jails
than we had jails to hold them ... ; we also deliberately stopped
putting people in jail as often. From 1961 through 1969, the number
of prisoners in federal and state facilities—the absolute number, not
just a proportion of arrestees—dropped every year, despite a dou-
bling of crime during the same period.”!?

Clearly, it wasn't the intention of the social-science establishment
that crime rates soar. The Excuse-Making Industry is no diabolical,
centrally directed conspiracy, harboring some warped, unfathomable
desire to foster criminality. Rather, it's a sprawling intellectual con-
sensus, consisting of many diverse, competing, and often conflicting
elements—but united in a single premise: that the criminal isn't re-
sponsible for his behavior.



Criminal Responsibility / 11

There are many variations on the theme that binds the Excuse-
Making Industry.

There are sociologists, who hold that environmental, racial, so-
cial, and economic factors have “driven” the criminal to his anti-social
behavior—a view echoed by economists, usually of a Marxist inclina-
tion, who argue that criminals are formed by their membership in
an “exploited” economic class.

There are Freudian psychologists, who contend that criminals are
helpless pawns of emotional drives rooted in childhood; and behav-
toral psychologists, who believe criminals are clay, shaped by “nega-
tive reinforcers” in their families and neighborhoods.

There are biologists, who cite the alleged correlation between
criminal behavior and possession of a so-called “mesomorphic body
type”; other biologists and geneticists, who think criminality is
caused by genetic, physiological, or biochemical deficiencies; and still
others, who believe there may be a racial or ethnic “propensity” to
criminality.

There are eclectics, who think a combination of such “causes” can
“explain” crime.

But whatever the variation, the theme is a constant. The criminal
is not responsible for his actions, because man is not a causal agent
in any primary sense. Forces and circumstances outside his control
“cause” him to behave as he does. He should be forgiven, or treated
therapeutically, or placed in a better environment, or counseled to
“cope” with his uncontrollable inner demons. But he must not be
held accountable for his actions—and, under no circumstances, pun-
ished for what he “couldn’t help.”

For all its internal bickering, the Excuse-Making Industry’s com-
mon theme may be summed up in a single cry: “He couldn’t help it,
because. . .. “ Arguments arise only in answer to the question: ” . ..
because why?”

Consider some of the commonly advanced “explanations” for
criminal behavior.

The Sociological Excuse

In the musical West Side Story, one juvenile delinquent incisively
satirizes the sociological theory of crime, telling the local cop, Officer
Krupke: “We're depraved on accounta we're deprived.”
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In his book, Crime in America, former U.S. Attorney General Ram-
sey Clark offered a more formal summary of the view that crime is
“caused” by external social and economic factors.4

This is probably the most widely held view of criminal causa-
tion—and probably the easiest to refute. Whatever might be said of
the prevalence of unsavory social conditions today, surely they were
even more prevalent in decades and centuries past, and are more
prevalent today in Third World nations. Yet despite the fact that
conditions and circumstances have been constantly improving for the
vast majority of people, crime today is increasing; and it is increasing
faster in America and other developed countries than in most poorer
parts of the world.13

The sociological excuse (of which Marxist “class warfare” theory
is a subset) flies in the face of common sense and empirical evidence.
Even within the same poor, inner-city families, some youngsters be-
come criminals, while the majority do not. Sociology (including
Marxism), based on the collectivist premise that men are interchange-
able members of undifferentiated groups, cannot account for such
obvious diversity in individual behavior under identical circum-
stances.

Or consider the following example: “During the 1960s, one neigh-
borhood in San Francisco had the lowest income, the highest unem-
ployment rate, the highest proportion of families with incomes under
$4,000 per year, the least educational attainment, the highest tuber-
culosis rate, and the highest proportion of substandard housing of
any area of the city. That neighborhood was called Chinatown. Yet
in 1965, there were only five persons of Chinese ancestry committed
to prison in the entire state of California.”16 Clearly, factors other
than economics and ethnic status affect the propensity toward crimi-
nality.

How, then, do we explain the disproportionate numbers of poor
and black inmates in prisons? '

For one thing, those who are better-off financially can afford
better lawyers, and manage to “beat their raps” more consistently
than those forced to rely upon court-appointed attorneys or legal-aid
lawyers.

We might also consider a heretical thought: not that “poverty
causes crime,” but that criminality causes poverty.

While most poor people behave responsibly and work hard to
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better themselves, some do not. The majority’s responsible behavior
has a much greater likelihood of leading many of them out of poverty;
but the minority’s irresponsibility is an almost sure path both to con-
tinued poverty, and to criminality. Irresponsible youths tend to be
self-indulgent and short-range in their thinking. They disrupt their
classes, drop out of school, develop criminal associations, drink,
gamble, get involved with drugs, malinger on the job, or simply
refuse to work at all. These are hardly habits that lead to upward
mobility or which keep one out of trouble. Also, the ranks of the
poor are infused daily with new members: people who were once
better-off, but whose irresponsible attitudes and actions have caused
them to lose their jobs or families, to become addicted to drugs, or
to associate with people of bad character.

If good people have a much greater likelihood of ascending from
poverty, and if bad people have a much greater likelihood of sinking
into or remaining in poverty, is it any wonder that the ranks of the
poor contain a disproportionate number of criminals? Character, it
has been said, is destiny. It should come as no surprise that prisons
are filled disproportionately with people who are both criminal and
poor. But it was their criminality which caused their poverty, not the
other way around.

There is empirical evidence to support this hypothesis. In a clas-
sic study of male criminality, Sheldon and Eleanor Glueck conducted
in-depth surveys of 500 young delinquents, matching them with 500
non-delinquent boys of similar ages, ethnic backgrounds, 1.Q."s, and
housing in comparable stum neighborhoods. Even so, the delinquent
boys’ homes were more crowded and less tidy, and had lower aver-
age family earnings, fewer breadwinners, lower educational levels
for parents and grandparents, greater histories of family discord,
higher incidence of public welfare support . . . and crime.!?

These facts may be characterized as symptoms of irresponsibility.
Since the boys’ impoverished environments were virtually identical,
the chief differentiating factor between the two groups seemed to be
exposure to differing sets of attitudes, values, and morals. Even
though all the boys came from the slums, the “bad boys” more fre-
quently came from homes in which irresponsibility and criminality
were prevalent; and those factors were correlated with even lower
income and living standards. This bears out the “crime causes pov-
erty” hypothesis.
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Moreover, these influences by no means had a uniform impact
on the boys: plenty of the “good boys” were exposed to bad moral
influences, too; and many of the “bad boys” came from better moral
environments. This is a telling argument against the collectivist prem-
ises of the sociologists. “Influences” are not the same as “causes”:
one’s response to his environment (these facts seem to say) is individ-
ual,

As for the reasons why members of racial minorities constitute a
disproportionate share of the inmate population, the facts lead to
interpretations other than “racism.”

As mentioned earlier, Charles Murray has presented overwhelm-
ing evidence that welfare-state programs increase incentives for irre-
sponsible behavior among their presumed beneficiaries.’ Histori-
cally, such programs have been directed toward the poor, particularly
blacks and other minorities. Murray shows that during the 1960s and
1970s, when government programs for these social groups expanded
enormously, a host of symptoms of irresponsible behavior among
these same groups followed, including a virtual explosion of criminal-
ity.lg

Based upon such evidence, we can safely conclude that the dis-
proportionate incarceration rate of minorities is caused, not by their
having some “racial predisposition” to criminality, nor by a “racist”
legal system singling them out for arrest and imprisonment. It stems,
rather, from the pernicious, unintended consequences of welfare-
statism, which has increased incentives for irresponsibility among
targeted minorities—most notably, urban blacks.

The sociological “deprivation” theory of crime also cannot explain
the fact that “white-collar” crimes are increasing as fast as street
crimes. From 1978 to 1987, forgery and counterfeiting went up 23.5
percent, fraud soared 41.8 percent, and embezzlement skyrocketed
56.3 percent.?0 Such crimes are not typically perpetrated by those
languishing in the social environment lamented by Mr. Clark. The
bookstores are currently loaded with similarly sordid tales of “high
society” crimes, crimes by doctors and Wall Street con artists, and
crimes by high-living drug lords. One wonders how sociologists
would have accounted for the crimes and perversions in the courts
of Nero and Caligula; clearly, these folks weren't “depraved on ac-
counta they're deprived.”

As Robert M. Byrn put it: “Not all criminal offenders come from
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a deprived background, and only a small portion of our disadvan-
taged citizens become criminals. Organized crime was not reformed
when it moved into legitimate business. White-collar offenders fre-
quently hold good jobs and live in respectable neighborhoods. Could
it be, after all, that the problem is moral as well as social?”?!

The point is simple. In various places at various times, there may
arise a statistical correlation between crime and any number of socio-
economic factors. But criminality cannot be causally attributed to ex-
ternal social and economic factors alone. To excuse criminals because
of poor social environments leaves unexplained the crimes of those
from good social environments. And the sociological excuse is an
insult to millions of others from the poor backgrounds, who have not
turned to crime.

The Psychological Excuse

Where the sociological excuse for criminality blames forces outside
the criminal, the psychological excuse blames forces inside the crimi-
nal. Both, however, share the view that whatever these forces are,
the individual has no power to resist or control them.

Whether we treat criminals punitively or therapeutically depends
upon the issue of “criminal responsibility”: whether the individual
has control of his actions. This issue is at the core of the debate over
punishment vs. rehabilitation. For if the individual is not responsible,
then we should not engage in what famous psychiatrist Karl Mennin-
ger denounced as “the crime of punishment.” Such psychological
determinists believe “the idea of punishment must be completely
eliminated.”?

Freudian Psychoanalysis. Most of us would agree that some peo-
ple are so mentally impaired they shouldn’t be held accountable for
acts normally regarded as criminal. But the notion, promoted by
many psychological theories, that virtually all people are driven fo
act by inner forces beyond their control, undermines the very prem-
ise of criminal responsibility.

This notion is the legacy of Sigmund Freud, the father of psycho-
analysis. Freud authored the view that the individual “can’t help
himself” because he is driven by dark inner forces beyond his control,
that frustration of these basic inner “drives” is the source of mental
illness.
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“I feel,” he wrote, “that the irrational forces in man’s nature are
so strong, that the rational forces have little chance of success against
them.” To Freud, human nature was, at root, virtually criminal. “Every
individual is virtually an enemy of civilization. . . . Men are not gentle
creatures who want to be loved, and who at the most can defend
themselves if they are attacked; they are, on the contrary, creatures
among whose instinctual endowments is to be reckoned a powerful
share of aggressiveness. As a result, their neighbor is for them not
only a potential helper or sexual object, but also someone who tempts
them to satisfy their aggressiveness on him, to exploit his capacity
for work without compensation, to use him sexually without his con-
sent, to seize his possessions, to humiliate him, to cause him pain,
to torture and kill him.”%

Freud's influence on American psychiatry, and on the culture in
general, has been nothing short of enormous. In a society groping for
meaning and direction, his explanation of human behavior became
dominant. By the late 1960s, a national survey found that “Sigmund
Freud’s is the only doctrine that has had any wide acceptance in
psychiatry today. .. . “ Another psychiatrist wrote in the International
Journal of Psychiatry that “as far as the large segment of educated
opinion in the United States is concerned, the attitude of acceptance
of Freud’s theory has won out.” Likewise, Richard LaPiere, a Stan-
ford sociologist, wrote in 1959 that the Freudian ethic is “the ethic
that is most commonly advocated by the intellectual leaders of the
United States,” and described it as “the idea that man cannot and
should not be expected to be provident, self-reliant, or venturesome,
and that he must and should be supported, protected, socially main-
tained.”?

This ethic remains a cornerstone of the Excuse-Making Industry’s
efforts to rehabilitate criminals (and, incidentally, to replace Ameri-
can capitalism with a paternalistic socialism}. Yet how effective has
the theory of psychological causation been in actually rehabilitating
psychiatric patients?

In 1959, psychologist Hans J. Eysenck analyzed 19 reports cover-
ing 7,000 psychiatric patients from 1927 to 1951. He found that the
rate of improvement or cure was only 64 percent. The spontaneous
recovery rate for patients receiving no psychotherapy was 66 percent.
In another study, Canadian psychiatrist Raymond Prince spent 17
months with Nigerian witch doctors and concluded that their rates
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of therapeutic success rivaled those of North American clinics and
hospitals.?

More pertinent is the effectiveness of psychotherapy in
rehabilitating criminals. In the most ambitious effort ever made to
evaluate criminal rehabilitation efforts, Robert Martinson, Douglas
Lipton, and Judith Wilks surveyed 31 different programs between
1945 and 1967. These employed individual or group psychotherapy
(Freudian psychoanalysis as well as other techniques) to reduce
criminal recidivism rates—the percentage of inmates who, once re-
leased, return to crime.

Their conclusion: “With few and isolated exceptions, the rehabili-
tative efforts that have been reported so far have had no appreciable
effect on recidivism.” For group therapies in particular, there were
“few reliable and valid findings concerning their effectiveness.” Indi-
vidual psychotherapy seemed only to improve certain criminals who
had been judged “amenable” to treatment; but in other cases, crimi-
nality actually increased after treatment. These findings have been
confirmed in a number of other studies.?

Theories are only as good as their demonstrable relationship to
the facts of reality. Most psychological theories are based upon
sweeping inferences drawn from dubious causal assumptions. The
main problem is that these can’t be demonstrated. At root, the psy-
chological excuse simply boils down to the truism that all actions are
motivated. But this doesn’t tell us much. It doesn’t tell us whether
those motives are causal primaries, or simply the results of some-
thing else, over which we have a measure of volitional control. And
it doesn’t tell us whether those motives, once they arise, can be
overridden or channeled by the individual.

We're often tugged by competing emotions. To say that some-
body had an impulse or inclination to commit some crime tells us no
more than the fact that “he felt like it.” Well, we already know that.
The existence of civilization, however, is evidence that we do have
some power, at some level, to choose which emotions will prove
decisive.

But the psychological excuse assumes that emotions are causally
irreducible and irresistible. In effect, it equates all desires with com-
pulsions.

Another problem with the psychological explanation is that it
isn't one explanation. There are many psychological theories, each
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contradicting all the others. In practice, this means that no two psy-
chologists or psychiatrists seem to agree on the specific “causes” of
any given person’s actions.

In a review of the relevant literature on the reliability of psychiat-
ric diagnoses, Wisconsin Circuit Court Judge Ralph Adam Fine re-
ported the following:¥’

In one study, pairs of psychiatrists diagnosed 427 psychiatric
patients, and were able to agree only 50 percent of the time; in an-
other study, 54 percent of the time.

Case histories of 34 patients at the UCLA Neuropsychiatric Insti-
tute were given to ten staff psychiatrists, ten psychiatric residents,
and ten untrained college students with diverse backgrounds. There
was no statistical difference in the rates at which any of the groups
selected the right diagnosis.

Two University of Oklahoma researchers filmed an actor playing
a happy, problem-free scientist. They showed the film to 156 under-
graduate students, 40 law students, 45 graduate students in clinical
psychology, 25 practicing clinical psychologists, and 25 psychiatrists.
Each group was told that the man looked normal, but had been
previously diagnosed as “quite psychotic.” Result: the actor was diag-
nosed as mentally ill by 84 percent of the undergraduate students,
90 percent of the law students, 88 percent of the graduate psychology
students and clinical psychologists, and 100 percent of the psychia-
trists. Later five identically composed groups were shown the same
film of the same actor, but were told that he “looked like a healthy
man.” All of them diagnosed the actor as free of mental illness.

A final example. Eight normal volunteers, led by a Stanford psy-
chology professor, presented themselves to twelve psychiatric hospi-
tals in five states, complaining of hearing voices that said “empty,”
“hollow,” and “thud.” Except for their identities, they answered all
other questions truthfully. All were admitted, at which point they
behaved normally. Their hospitalizations lasted from seven to 52
days, upon which time they were released with diagnoses of “schizo-
phrenia in remission.” However, 35 of 118 actual mental patients in
the same hospitals voiced suspicions that the eight were utterly sane
people sent to “check up on the hospital.”

These anecdotes make some serious points. If even supposed
“experts” in the psychiatric field cannot tell whether a person is basi-
cally sane or insane, how can they tell what subtle “forces” cause him
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to act as he does? If they cannot reliably or objectively “explain” the
causal antecedents of any given individual's actions, on what
grounds do they justify their general theories purporting to “explain”
so complex a thing as criminal behavior? On what grounds do they
presume to offer “expert testimony” in courtrooms concerning the
motives of defendants, or to design “rehabilitation” programs for
criminals?

At present, psychological theories of causation have more in com-
mon with demonology than science: they excuse outrageous behav-
ior, but explain little.

Behaviorism. Thanks to the failure of Freudian and neo-Freudian
therapies, there has been a flourishing of competing theories of cau-
sation, the most notable being behaviorism. In its most pure form (as
in the theories of B. F. Skinner), behaviorism proposes an almost
mechanical model of human action: that man is little more than a
stimulus-response machine, like a rat or pigeon, instead of a con-
scious, thinking entity with some power of choice. This billiard-ball
approach to human causality, say behaviorists, is “objective” and
“scientific,” unlike the “subjective” approach of psychoanalysis.

Behaviorism thus ignores the “inner state” of an individual or his
past history, concentrating on altering his present behavior strictly
by “conditioning” him with rewards and punishments (called “rein-
forcers”). It is not going too far to say that the behavioral approach
to human change is essentially the same as that used by dog trainers.

Whereas Freudian psychology is the foundation for the “thera-
peutic” approach to crime, behaviorism “reinforces” the sociological
approach. It lends weight to such environmental excuses for criminal-
ity as poverty, “peer pressure,” racism, and the like. Behaviorists
believe that people will change their “responses” if we change the
“reinforcing stimuli” in the external environment. (Some have taken
this to mean the eradication of the profit motive and capitalism.)

But proceeding on the premise that individuals are no more com-
plex than pigeons apparently has its limitations. For one thing, so-
called “behavior modification” programs don’t seem to have much
more lasting impact on criminals than do those based on conven-
tional psychology.

One study examined 24 such programs between 1965 and 1975,
all aimed at altering the behavior of institutionalized delinquent
youths by use of rewards and punishments. Almost all succeeded—
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while the youths remained in the institutions. But when four of the
programs followed up on their subjects after they were returned to
the community, three reported no significant, lasting reduction in the
young criminals’ recidivism rates. The fourth program reported such
a reduction, but it wasn’t a carefully controlled sample. Other similar
studies have been unable to demonstrate any lasting impact of behav-
ior modification.?®

[t seems, then, that even criminals are more complex than dogs.
Behaviorism, in refusing to consider that an individual’s thinking and
values might play a role in his motivation, joins conventional psy-
chology as another failed theory of human action. While both provide
a wealth of excuses for criminal behavior, neither helps us under-
stand, alter, or prevent it.

The Biological Excuses

This last group of excuses for criminality consists of variations
on the “bad seed” theory: the view that one is genetically or constitu-
tionally predisposed toward criminality. In fact, these theories have
more empirical support than do sociological and psychological theo-
ries.

There are certain physical attributes which repeatedly have been
shown to correlate statistically with increased criminality: being male,
having lower-than-average intelligence, having certain temperamen-
tal traits (such as hyperactivity), having a certain body type (heavy-
boned and muscular). In addition, evidence from the studies of twins
tends to show that the likelihood of finding a criminal twin, if the
other twin was criminal, was statistically significant and even greater
for identical twins than for fraternal twins. This held true even in
studies which accounted for environmental factors. A systematic
Danish study of over 14,000 adopted children also showed that
adopted children whose biological parents had been criminals had a
measurably greater likelihood of becoming criminals themselves—
even more than if their adoptive parents were criminals. This held
true even for adopted siblings raised apart.

The best summary of such evidence appears in James Q. Wilson
and Richard J. Herrnstein’s comprehensive examination of criminal
causation, Crime and Human Nature. They conclude that while “the
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average offender tends to be constitutionally distinctive,” he is “not
extremely or abnormally so0.” But as moderate behaviorists, they be-
lieve such “predispositions toward crime are expressed as psycho-
logical traits and activated by circumstances.”?

In fact, these interesting correlations are far from being causally
decisive. Even in the studies cited by Wilson and Hermstein, the
correlations occurred in only a small minority of cases. Whatever
effect such traits have on personality, the link to criminal behavior is
statistically weak. Inherited factors, for example, may predispose
someone toward aggressiveness, a high degree of physical energy,
and a short temper. But why do some individuals with such traits
become professional football players, while others become street
criminals? A family argument might “cause” one short-fused man
with a heavy, muscular body to storm out of the house, cursing, and
“let off steam” by chopping wood—while a similar man will begin to
batter his children.

Personality traits only define general capacities. There’s no evi-
dence that what one does with those capacities is predetermined.
Hence, even the “biological explanations” do not pose convincing
excuses for criminal behavior.

Determinism, Free Will, and Criminal Responsibility

Like the characters in the fable of “The Blind Men and the Ele-
phant,” each member of the Excuse-Making Industry grabs onto one
part of human nature, then assumes it constitutes or explains the
whole. Psychologists focus on a person’s emotional life; biclogists
focus on his brain, genes, or anatomy; and sociologists and behavior-
ists focus on his family and neighborhood. Each of these does so in
the name of “science,” rejecting free will—the premise that the indi-
vidual can make some primary, irreducible choices about his
thoughts, feelings, or actions—as “unscientific” or mystical.

The Excuse-Making Industry is premised on the philosophical
doctrine of determinism. Determinists hold that, in any given moment,
there’s only one action that an individual can take, an action deter-
mined by the sum total of all the causes operating on him up to that
point. To a determinist, human thoughts, feelings, and actions are
all necessitated by antecedent factors; the individual has no choice



22 [ Robert James Bidinotto

about them. By contrast, a free will theory posits that some action—or
choice, or thought—is nof necessitated by antecedent factors, but is
under the direct, volitional control of the individual.®

This is no digression. The issue of free will versus determinism
is the key to resolving any argument about the causes and cures of
crime. If determinism is true, then man truly “can’t help” what he is
or does; he is not the sculptor of circumstances, but the clay. Then,
the entire idea of criminal responsibility—and of a criminal justice
system to punish wrongdoers—is absurd. If, on the other hand, man
has some measure of irreducibly free control over his thinking, feel-
ing, or behavior, then he does ultimately bear responsibility for what
he does—and the quest for justice makes sense.

Determinism certainly sounds scientific; it seems firmly rooted in
cause-and-effect thinking. Everything requires a cause; thus human
thoughts, feelings, and actions require antecedent causes. By con-
trast, at first blush, free will (or volition) sounds “causeless,” hence
unscientific. How can any human decision be “causeless”?

As many philosophers have noted, however, the apparent con-
flict between “causality” and “free will” rests upon a dubious view
of causality—what has been called the “billiard-ball” theory. By this
view, certain events are caused by preceding events. The action of one
billiard ball hitting another causes the second to move. Likewise, the
action of a man stabbing someone is caused by preceding events—in
his childhood (the psychological excuse), in his neighborhood (the
sociological excuse), or in his biochemistry {(the biological excuse). In
the first case, the struck billiard ball had no choice but to move; in the
second case, the “affected” man had no choice but to stab.

There is, however, an alternative view of causality. By this view,
it isn’t actions which cause subsequent actions; rather, eniities cause
actions. This leads to a much more complex interpretation of causal-
ity, in which “external forces” acting on an entity are only one ele-
ment “causing” subsequent events. The most important cause, how-
ever, is the nature of the entity itself: its matter, form, properties, and
potentialities, in conjunction with outside forces.

This theory of causality, then, would hold that there are a num-
ber of forms of causality in nature. Inanimate objects respond pas-
sively; organisms are goal-directed from within; animals act on the
basis of perceptual-level consciousness, showing psychological cau-
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sation, while man has the additional abilities to think, introspect, and
direct his awareness.

By this theory, man has final self-control in certain areas. This
doesn’t violate the law of cause-and-effect, for we act completely in
accord with our nature as conscious, reasoning entities. Human voli-
tion, then, isn’t an affront to the law of causality: it's an instance of
it_31

There are various doctrines and theories of free will, of course.
Some posit total control over thoughts, feelings, and actions; some
suggest that only thoughts might be under direct control; still others
argue for a more narrow control, over the level and focus of con-
sciousness. For our purposes here, resolution of this question doesn’t
matter. What does matter is whether determinism is a respectable
intellectual alternative. It is not.

No, free will cannot be “proved.” That's because proof presupposes
free will. It's impossible to prove or to know anything if one’s thinking
processes aren’t free—if the outcome of our thinking is predeter-
mined by forcés beyond our control. Volition lies at the starting point
of all knowledge and proof, not at the conclusion of some logical
chain. It doesn’t need to be “proved,” for it’s a building block of proof
itself.

This poses a fatal dilemma for determinism, and for the whole
Excuse-Making Industry which stands upon it. Knowledge presup-
poses the freedom to validate or refute a belief by a self-directed
thinking process. However, those who claim to know that determin-
ism is true must logically concede that they, too, “can’t help” what
they think, feel, or do. Yet if that is the case, then they can't claim to
“know” that determinism is true——for they were forced to believe in its
validity.

The dilemma is inescapable: the excuse-makers are slaves to their
own theory. To claim knowledge of the validity of determinism, or
to try to persuade others, presupposes a freedom which their own
theory denies them. Determinists want to have their free will, while
eating it.

It's therefore no wonder that the Excuse-Making Industry has
failed dismally in its efforts to reform criminals. By not taking into
account the free will of the criminal, it's ignoring the very factor
which is decisive to his criminality: his responsibility for his actions.
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Instead, it has shaped the institutions of the law to excuse him from
justice.

1. Robert James Bidinotto, “Getting Away With Murder,” Reader’s Digest, July
1988.

2. Federal Bureau of Investigation, Crime in the United States (Uniform Crime
Reports, 1987), p. 41. (For updated crime statistics, see “The Case for More Incarcera-
tion” and “How States Can Fight Violent Crime” in Part [Tl of this volume.)

3. Charles Murray, Losing Ground (New York: Basic Books, 1984); from data on
p- 256, Table 18,

4. Crime in the United States, p. 41, Table 1.

5. Bureau of the Census, Statistical Abstract of the United States, 1988 edition, p.
163.

6. Ibid., p. 154, Fig. 5.2.

7. Bureau of Justice Statistics, Bulletin, “Prisoners in 1987, April 1988, pp. 1, 5.

8. Crime in the United States, p. 41.

9. American Bar Assoctation, Criminal Justice in Crisis, November 1988, p. 4.

10. Crime in the United States, p. 155.

11. Bureau of Justice Statistics, Bulletin, p. 5; shown as 43 imprisonments per 1,000
of the following reported crimes: murder, non-negligent mansiaughter, rape, robbery,
aggravated assault, and burglary.

12. Massachusetts Department of Correction 1986 Annuai Report, Appendix E,
p. 20

13. Murray, pp. 167, 170.

14. Ramsey Clark, Crime in America (New York: Simon & Schuster, 1970), prefatory
remarks.

15. James Q. Wilson and Richard J. Herrnstein, Crinte and Human Nature (New
York: Simon & Schuster, 1985), ch. 17.

16. Ibid., p. 473.

17. Ibid., pp. 175-179. The Glueck study had many other far-reaching conclusions,
and has been savaged by sociologists for decades.

18. See also Robert James Bidinotto, “Paying People Not to Grow,” The Freeman,
October 1986.

19. Murray, especially chapters 8, 12, 13, and 14.

20. Crime in the United States, p. 168, Table 27.

21. Robert M. Byrn, “The Morality of Punishment,” America, Jan. 15, 1972. Quoted
in J. Weston Walch, Debate Handbook On Criminal Justice {Portland, Me.: self-published,
1976}, p. 89.

22, Richard X. Clark, quoted in Walch, p. 52. Also Wilsen and Herrnstein, pp.
489--490.

23. Quoted in Frank Goble, Beyond Failure: How fo Cure a Neurotic Society (Ottawa,
ML.: Green Hill Publishers, 1977}, pp. 37-38,

24. Ibid., pp. 39-40.

25. Ibid., pp. 41, 43. Also Wilson and Herrnstein, pp. 378-379.

26, Stanton E. Samenow, Inside the Criminal Mind (New York: Times Books, 1984),
p. 193. Also Wilson and Hernnstein, pp. 377-379.

27. Ralph Adam Fine, Escape of the Guilty (New York: Dodd, Mead & Co., 1986),
pPp. 203-208.

28. Wilson and Herrnstein, pp. 381-384.



Criminal Responsibility [/ 25

29. Ibid., pp. 102-103. See especially chapters 3-7.

30. David Kelley, “The Nature of Free Will,” recorded lecture given in Toronto,
Canada, in October 1986.

31. The author is indebted to David Kelley for the general argument presented in
this section.



Crime: The Unsolved Problem

by Melvin D. Barger

What causes crime? Why do some individuals possess tendencies
which lead them to commit acts of violence and predation: robberies,
assaults, rapes, and other felonies? What sets the habitual or occa-
sional criminal apart from the mainstream of society? More impor-
tant, what can be done to “change” criminals into productive, law-
abiding citizens?

The theory that has partly governed public policy for many years
is that crime is caused by an unjust society. A most eloquent spokes-
man for this point of view was Ramsey Clark, who served as assistant
attorney general in the Kennedy Administration and attorney general
in the Johnson Administration. Here's how Clark described the crime
problem in his well-known 1970 book, Crime in America:

If we are to deal meaningfully with crime, what must be seen
is the dehumanizing effect on the individual of slums, rac-
ism, ignorance, and violence, of corruption and impotence
to fulfill rights, of poverty, unemployment, and idleness, of
generations of malnutrition, of congenital brain damage and
prenatal neglect, of sickness and disease, of pollution, of de-
crepit, dirty, ugly, unsafe, overcrowded housing, of alcohol-
ism and narcotics addiction, of avarice, anxiety, fear, hatred,
hopelessness, and injustice. These are the fountainheads of
crime. They can be controlled. As imprecise, distorted and
prejudiced as our learning is, these sources of crime and their
controllability clearly emerge to any who would see.!

And how would such conditions be changed? In that same vol-
ume, Clark explains that it's a “matter of will.” If society becomes
willing, the conditions that cause crime can be changed, and then
crime will be greatly reduced.

Clark’s theory has a plausible sound and anybody who visits a
large state prison will find scores of inmates from deprived back-

26
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grounds. Some of them are not really criminals in the true sense of
the word; they are simply badly adjusted and disturbed people who
need to be institutionalized. There are others with personal problems
that got them into trouble.

But if a visitor searches out the professional criminals—both in
prison and out—he may find that the theory doesn’t hold up at all.
There are men, and some women, who have numerous advantages
in their lives and yet they seem to become criminals by deliberate
choice.

For example, neither John Dillinger nor the notorious Alvin
Karpis really were deprived as youngsters, nor were they getting
revenge on an unjust society. The fact is, the criminal life simply gave
them power, excitement, and recognition that they couldn’t have
found in most straight professions. Far from being driven to crime
by necessity and despair, both men had fierce appetites for the dan-
ger and rewards of their lawlessness. It is even possible that John
Dillinger would have considered his short life well spent, for his
crimes brought him a dubious fame that he couldn’t have achieved
in any other way. Even Karpis, who spent more than 32 years in
federal prisons for his crimes, did not seem to regret his choice of a
criminal career. Indeed, his personal story, published after his release
in 1969, carried few regrets and tended to glorify and defend his
criminal career.?

In the introduction to that same book, a quotation from Ben
Hecht sheds some light on the nature of the criminal mind. Hecht
had been working on a biography of Mickey Cohen, and this portion
was later published:

(Wrote Hecht): T have been talking to Mickey Cohen for a
number of years and mingling with his underworld entou-
rage. Out of my contacts has come what [ think may be a
major piece of anthropological lore. The criminal has no hates
or fears—except very personal ones. He is possibly the only
human left in the world who looks lovingly on society. He
does not hanker to fight it, reform it or even rationalize it.
He wants only to rob it. He admires it as a hungry man might
admire a roast pig with an apple in its mouth.

I was pleased to find this out, for [ have read much to the
contrary. Society does not, as sociologists and other tony
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intellectuals maintain, create the criminal. Bad housing, bad
companions, bad government, etc., have little to do with why
there are killers, robbers and outlaws. The criminal has no
relation to society to speak of. He is part of man’s soul, not
his institutions. He is an old one. A thousand preachers,
summer boy’s camps, plus a congress of psychiatrists can
barely dent even a minor criminal. As for the major criminal,
he cannot be touched at all by society because he operates
on a different time level. He is the presocial part of us—the
ape that spurned the collar. . ..

The criminal at the time of his lawlessness is one of the
few happy or contented men to be found among us. . ..

Alvin Karpis certainly was that kind of criminal. In his biography,
he discussed the few times he had accepted regular employment in
the straight world. To Karpis, such a life was boring and pointless,
and he quickly abandoned it for the lure of crime. He considered
himself a professional thief, and he took considerable pride in his
competence and in his standing among other gangsters. If he suf-
fered any remorse for his crimes or saw anything evil in the robberies
or kidnappings he carried out, it was not evident in his autobiogra-
phy. In reading it, one almost has the feeling that Karpis would have
selected such a life again if he could have returned to his youth and
had choices to make.

Not all criminals have been as open as Karpis about the attrac-
tions of a criminal career. In any prison, it is always possible to find
convicts who seem to have changed and who have shown appropri-
ate responses to counseling and other supposedly rehabilitative pro-
grams. Some of them, of course, are sincere people who really have
changed. Other convicts, however, are usually cynical about the mo-
tives of their fellow inmates. Quite often, the “rehabilitated” inmate
is really only a perceptive and cunning person who produces the
responses that counselors and prison authorities are seeking.

This is not to say that brutal prisons are good institutions for
society or that one should abandon hope in possible methods of
rehabilitation. We should admit, however, that crime is a lot like
cancer. We may know more about it than we did in former days and
we may have some criminals who have dramatically changed for the
better. Still, both crime and cancer are unsolved problems and no-
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body has answers that promise wholesale improvements in crime
statistics.

Self-Responsibility

One recent development is that some thoughtful people are be-
ginning to question the belief that the criminal is simply the victim
of bad social conditions. They are taking another look at the problem
and are concluding that the criminal is, after all, responsible for his
behavior. This was the conclusion of a psychiatrist, the late Dr.
Samuel Yochelson, who with a clinical psychologist named Stanton
Samenow studied 252 male hard-core criminals. They also inter-
viewed people connected with the criminals, including prison and
probation officials, families, girlfriends, employers, and associates.

Yochelson and Samenow eventually made a basic assumption
that flew in the face of popular theory about the roots of crime. This
assumption was: The criminal can and does choose his way of life freely in
his quest for power, control, and excitement. Moreover, he can choose to
change if he musters courage or will to endure the consequences of responsible
choices.?

This assumption was surprisingly close to Ben Hecht's thoughts
after spending time with Mickey Cohen and his underworld friends.
The criminal, like the rest of us, possesses a human will and is capa-
ble of making choices. Every human being is controlled by the fact
that choices may lead to unpleasant or unwanted consequences. For
many of us, it is often necessary to make hard or difficult choices
because we want to avoid certain consequences. For example, many
people choose to plod away at boring, unsatisfying jobs simply be-
cause they need to make a living and do not want to live in destitu-
tion or dependency. Most people, in fact, do not manage to find a
great deal of power, control, or excitement.

It's true that most criminals may not completely understand their
own motivations. However, this too is changing. Yochelson and Sa-
menow started a therapeutic program aimed at helping criminals
understand themselves and voluntarily change their thought pat-
terns and actions. The program was unapologetically moralistic and
was aimed at helping criminals change into responsible citizens. They
had promising success with a small group of persons who were will-
ing to change. In the process, they also discovered that a criminal
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who comes to the program has “to wean himself from the high-
voltage jolts he got out of crime to a steady current of satisfaction
from self-respect and responsible living.” This process may even pro-
duce withdrawal pains similar to those experienced by a recovering
drug addict!

Helping the Individual to Help Himself

While the work of Yochelson and Samenow is still controversial
among professionals in the mental health and psychiatric fields, it is
likely to attract other disciples who have become disillusioned with
the conventional, deterministic theories about criminal behavior.
Their findings also are consistent with the results obtained by self-
help and religious groups which have worked with criminals. Prison
inmates have been helped by voluntary efforts such as Alcoholics
Anonymous and the Dale Carnegie speech training program. The
significant element in these programs is that of personal responsibil-
ity. The individual is guided to understand himself and to take volun-
tary steps to change his own thoughts and behavior.

At this point, none of these programs has helped more than a
small percentage of the criminal population. Crime is still an un-
solved problem, and nobody has found ways of changing the major-
ity of criminals. From time to time, the nation’s prisons come under
attack for their failure to rehabilitate criminals; some of these institu-
tions also are rightly criticized for their brutality and bestial living
conditions. However, there is nothing about the prison system that
should logically lead to recovery or rehabilitation of criminals. Prisons
are state- or federally-run institutions with bureaucratic manage-
ments which are forced to respond to political pressures. The primary
purpose of a prison is custody, and in any conflict between that pur-
pose and rehabilitation, custody always wins.

And until rehabilitation measures can produce a better record of
results, custody will continue to be society’s principal way of dealing
with criminals. Maintaining a prison is expensive and difficult, but
there is a grim logic in the concept of custody. John Dillinger held
up no banks while he was in prison at Michigan City, Indiana, and
Alvin Karpis neither robbed nor kidnapped anybody after he landed
in Alcatraz. There is also a strong feeling in society that violators
should be punished. Even Jonathan Kwitny, a knowledgeable and
seasoned reporter who writes on crime subjects for The Wall Street
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Journal, has stated that the main problem with criminal justice now
is that the system doesn’t punish violators—organized or unorgan-
ized—after they are convicted.*

Punishment as Deterrent

Perhaps another argument in favor of strong custodial measures
and swift punishments is to deter others who may be weighing the
possible advantages of a criminal life. Whether it works this way or
not, the public apparently believes that it does and supports the
maintenance of prison systems.

But there is no reason why self-help programs cannot be offered
even in maximum security prisons. And while no self-help program
has produced spectacular results in helping criminals change their
lives, some of the individual changes have been dramatic. The present
author knows several persons whose lives were completely trans-
formed in prison by accepting certain new ideas about themselves
and society. One man made such a complete change that he was later
named to head a prison camp in another state. Another person who
once had been associated with the Detroit underworld became so
completely rehabilitated that he was named deputy sheriff of the
county where he lived (legally possible for felons if they receive a
complete pardon). Still another person had been considered institu-
tionalized; that is, he was believed to be incapable of functioning in
society. However, he eventually met all the conditions of a parole and
has lived an exemplary life for more than ten years.

Three greatly changed individuals would not be very interesting
to the people who compile statistics about crime and criminals. Out
of 1,000 men, for example, these persons would be only 0.3 percent
of the total number. In their lives, however, the changes were 100 percent.
They changed completely from persons who had been irresponsible
criminals to citizens who could live in peace with themselves and
other people in society. How were they able to do it?

All of them reached a point of becoming dissatisfied with their
past lives and desired change. Moreover, they realized that the old
ways were wrong and that they had harmed other people. They also
accepted full responsibility for their own actions. While they knew
that they had been driven by wrong impulses and feelings, they did
not place responsibility outside themselves. Then they accepted new
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ideas and beliefs which resulted in change. They seemed to become
different persons, and in a way they were. They thought differently,
they felt differently, and they acted differently.

Probably none of these men had ever heard of Yochelson and
Samenow. But they proved the Yochelson/Samenow thesis: The crimi-
nal chooses his way of life and can change it if he musters the courage or will
fo do so.

No Miracles Promised

It would be misleading and thoughtless to say that every criminal
can be changed by the sparse self-help programs now available in
staate and federal prisons. After all, few people in free society make
dramatic behavioral changes, so why should criminals be any differ-
ent from the normal population? Crime is an unsolved problem, but
it is not the only unsolved problem.

It also is wrong to say that individuals can be expected to change
their lives without help or assistance from others. Actually, all of us
are part of society and we owe many of our best ideas and beliefs to
others who have helped us, patiently instructed us, and guided us.
There is no such thing as a good society without a great deal of
human cooperation and voluntary problem-solving,.

But this is not the same as saying that society is responsible
for our condition or that the proper way to change people is to im-
pose, by coercive means, a certain form of organization on society.
The fact is, it works the other way around. People think and act
in certain ways, and society becomes a mirror of their beliefs and
actions. Criminals are sometimes called the victims of an unjust so-
ciety. Buf criminals, like the rest of us, help make society what it
is. In fact, the criminal helps destroy the very society that is blamed
for his ills.

In dealing with crime and criminals, we still have no answers
that promise broad, sweeping changes. We should, however, be very
skeptical of any proposals for fighting crime that do not take into
account the individual will and motivations of each person who is or
might become a criminal. James Q. Wilson, a Stanford professor who
has served on crime and drug commissions, makes an important
statement about the general problem of crime in closing his book,
Thinking About Crime:
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... [S]ome persons will shun crime even if we do nothing to
deter them, while others will seek it out even if we do every-
thing to reform them. Wicked people exist. Nothing avails
except to set them apart from innocent people. And many
people, neither wicked nor innocent, but watchful, dissem-
bling, and calculating of their opportunities, ponder our reac-
tion to wickedness as a cue to what they might profitably do.
We have trifled with the wicked, made sport of the innocent,
and encouraged the calculators. Justice suffers, and so do
we all.?

Wilson seems to be saying that we should be very humble about
our knowledge of crime and its causes. He does say that we still
should make distinctions between innocence and wickedness. There
are criminals whose actions need to be taken seriously, and who
should be locked up in order to protect the innocent. The innocent
person should not have to take the rap for the criminal’s actions.

One of the crucial questions in thinking about crime is whether
or not the criminal is capable of making conscious choices that govern
his actions. If he is incapable of making such choices, he should be
adjudged insane and dealt with accordingly. If he is capable of choos-
ing right or wrong behavior, then he also can choose a new way of
life. Few criminals do make such choices. Perhaps that's why crime
still is the great unsolved problem.
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Stalking the Criminal Mind

by David Kelley

Crime is a social problem; in a sense it is the social problem,
because it breaks the bond of trust that makes society possible. But
that’s about as far as the consensus on the subject goes. On March
3, 1985, for example, the Justice Department released a study show-
ing that 40 percent of the people who entered state prisons in 1979
were on probation or parole for previous crimes—and thus would
not have been free to commit new crimes had they served full terms
for their earlier ones. The following day, the Eisenhower Foundation
issued a report denying the efficacy of punishing criminals and urg-
ing that public policy address the “real” causes of crime, such as high
unemployment among minority youth.

These two reports neatly illustrate the philosophical dispute that
runs through the debate about crime. If our actions are a product of
causes outside our control, then it is unfair—and neffective—to
blame criminals for what is really the fault of society, or their parents,
or their genes. We must try to alter those causes, and use punishment
solely as a means of rehabilitation. If our actions are freely chosen,
however, then society can hold us responsible for them and refuse
to indulge the kinds of excuses that determinism offers. Punishing
wrongdoers is then a form of retribution, and a way of removing
them from our midst.

For more than a decade, the public has been moving steadily into
the free will camp. Outrage over the trial of John Hinckley led Con-
gress to tighten the insanity defense. Earlier, in the 1960s, the sight
of social theorists fiddling with determinism while the cities burned
helped elect Richard Nixon on a law-and-order platform. The crime
rate, despite a recent dip, is well above the level of two decades ago
and remains high on the list of public anxieties. Politicians across the
spectrum have long since learned the electoral advantages of being
(or seeming to be} tough on crime, and on criminals.

Determinism is more difficult to resist in criminology, however,
where the goal is to explain criminal behavior. The most powerful

34



Stalking the Criminal Mind /[ 3b

models of explanation we have are drawn from the physical sciences.
The social sciences have not abandoned the hope of finding laws that
govern human action in the way that the law of gravity governs the
motion of a stone; and journalists who set out to explain particular
crimes, to get behind the “story,” are drawn ineluctably into the
search for causes. But the search always runs into problems, prob-
lems that arise from the very assumption that criminal behavior is
solely a product of causes beyond the criminal’s control. Thus to
solve the social problem of crime, we must first confront a philosophi-
cal one. We need to acknowledge the inadequacy of determinism.

The first 610 pages of Joe McGinniss’s Fatal Vision present two
sets of “facts” about Jeffrey MacDonald, the Green Beret doctor who
was convicted in 1979 of murdering his wife, Colette, and their two
children. The first is the circumstantial evidence against MacDonald,
who has never confessed to the crime; the second is a mass of psychi-
atric testimony, along with McGinniss’s own speculations, as to why
and how MacDonald could have committed so brutal a crime.

Though the psychological account has many loose ends, its out-
lines are clear enough. MacDonald was a hardworking, dedicated,
and (to all appearances) compassionate doctor. But he had an intense
desire to control others and showed great hostility toward anyone
who stood in his way, or even disagreed with him. He was remark-
ably unperceptive about his own behavior, and in several haunting
scenes in the book—as when he worries about which uniform he
should wear to meet the press after being cleared of murder charges
by the military—he reveals an incredible poverty of feeling. McGin-
niss caught MacDonald in a number of lies, many of them serving
no ostensible purpose. And despite MacDonald’s protestations that
his marriage was happy, he had had a series of casual affairs, appar-
ently fueled by worries about his masculinity.

MacDonald had no history of violence. But if, on the night of the
murder, he and his wife had an argument (there is some evidence
that they did, and that their relationship had grown increasingly
tense in the preceding months); and if the argument reached a pitch
of feeling, with Colette stepping out of her usual passive role; and if
MacDonald saw her as a threat to his masculinity, to his very sense
of self (defined as it was by his ability to control others); and if,
having worked for 36 hours straight, he was unable to exert his nor-
mal control over his feelings—if all this was so, then perhaps we can
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begin to understand the murder (of his wife, at least) as a form of
self-defense.

On page 610, however, we are given another explanation, a
physiological one: MacDonald had been taking diet pills containing
amphetamines. McGinniss conjectures that MacDonald took the pills
in doses larger than he has admitted—doses large enough, according
to the medical literature, to cause psychosis, hallucinations, and de-
lusions of persecution.

Yet neither the psychelogical nor the physiological explanation
of the crime is very satisfying—not, at least, if we are looking for
causal explanations. Psychology tends to explain an action by refer-
ence to underlying beliefs and goals. The great advantage of this
approach is that it can make an action intelligible. If MacDonald
believed that his wife was challenging his authority, and if his goal
was to avoid such challenges at all costs, then the act of removing the
threat follows by a kind of brutal logic. Often, an explanation of this
sort is enough. But in the case of a murder it is not. The violent
destruction of one’s wife and children is not only awful and repellent;
it wears its awful and repellent character on its face, visible to anyone
not wholly deranged. For most of us, the enormity of such an act
would function as a kind of barrier reef: the tides of personality
would crash against it and rebound, shaking loose the grip of what-
ever desires had tempted us.

So we turn with relief to the diet pill hypothesis, not only because
it is clear and simple but because it gives us a real cause, one that
might have compelled MacDonald to act. No one, after all, chooses
the way his neurons react to a chemical. But our relief is temporary,
for we have purchased causal necessity at the cost of inteliigibility.
We do not yet understand why or how an amphetamine could trigger
an act of violence. We do not even know what kind of explanation to
look for. The amphetamines did not move MacDonald’s arm in the
way the wind might move a branch; his arm was guided by his
intention to kill. How can a chemical cause an intention?

If the various explanations of the crime in Fatal Vision are finally
unsatisfying, the problem is not literary but metaphysical. We expect
the relation between cause and effect to be both necessary and intelli-
gible. In the case of a human act, physiology can give us the first, and
psychology the second, but we cannot put the two together until we
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understand (and we do not) the causal intercourse between mind and
body, matter and spirit.

It has commonly been assumed that science is the natural ally of
determinism. Science, after all, trades in causal explanations. Im-
manuel Kant, two centuries ago, argued that the scientific perspec-
tive Jeads inevitably to determinism, that freedom could be defended
only by opposing the authority of science. In Walden Two, B.F. Skin-
ner claimed that the increasing success of a science of behavior would
make determinism more and more plausible. But the progress of
science has not borne out Skinner’s prediction. The problem is not
that scientists haven't discovered any causal influences on human
behavior. The problem is that they have found too many.

No category of human action has been studied in as much depth,
or from as many angles, as crime. Here is some of what we have
learned from that inquiry:

» Young males are disproportionately responsible for crimes

of violence and property crimes. The Baby Boom partly
explains the massive rise in crime from the early 1960s to
the early 1970s. But only partly. In some areas of the coun-
try, the murder rate in those years went up ten times faster
than demographic changes alone would have led one to
predict.

« Psychologists have found that criminals tend to fall outside
the normal range on a number of personality traits. These
include some we might expect, such as disrespect for
authority and diminished capacity for empathy. But among
them are also such unexpected traits as hyperactivity and
slower response to aversive stimuli.

+ There is a link between poverty and crime, but it is a com-
plex one. Crime rates are higher in poor areas than in
wealthy ones (for violent crimes, at least), and poor people
are more likely to be arrested and convicted. But the rates
are higher in urban slums than in rural areas of equal pov-
erty, and they vary widely among ethnic groups of the
same economic status; poverty per se may not be the crucial
variable. There is also some evidence that crime rates fluc-
tuate in accordance with the business cycle, suggesting a
correlation, if a weak one, between crime and unemploy-
ment.
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* Delinquents are much more likely to have been abused as
children than nondelinquents.

* The incidence of alcoholism—and, especially since the
1960s, of drug use—is much greater among criminals than
among the population at large. There is also some evidence
that about a third of all serious crimes are committed by
people under the influence.

+« When a criminal has a twin, that twin is at least twice as
likely to be a criminal himself if he is an identical rather
than a fraternal twin. And among adopted children who
commit crimes, the biological parents are more likely to be
criminals than the adoptive parents.

This criminological sampler, brief as it is, shows that no single
factor is sufficient to explain criminal behavior. This should not come
as a surprise: no social scientist expects to find a single explanation
for any human action. It is precisely the job of theory to explain how
various causal influences interact. But this raises another, deeper
problem. The factors mentioned above are of diverse types: eco-
nomic, cultural, psychological, physiological, genetic. It is far from
clear how one should go about explaining the interaction of causes
at such different levels.

The existing theories typically solve this problem by denying it.
A good example is E. H. Sutherland’s theory of “differential associa-
tion,” which evolved through the ten editions of Criminology, by
Sutherland and D.R. Cressey (Sutherland, who died in 1950, pub-
lished the first edition in 1924; the tenth edition was published in
1978). This theory is still perhaps the best known in the field. Suther-
land and Cressey hold that criminal behavior is determined by one’s
participation in a number of groups: family, school, neighborhood
clique. We tend to adopt the attitudes of groups we belong to, in
proportion to the strength of our ties to these groups. We are all
pulled in different directions by competing attitudes toward criminal
behavior, by different “definitions” (to use Sutherland’s term) of the
law as something to be respected or flouted. Thus “a person becomes
delinquent because of an excess of definitions favorable to violation
of law over definitions unfavorable to violation of law” among the
groups he belongs to.

The theory of differential association can take into account a
number of factors relevant to crime, but only those having to do with
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social conditions. The theory is essentially a form of environmental
determinism, based on the same model of causality as Skinner’s be-
haviorism. To maintain such a reductionist, “single-level” explana-
tion of human action, any causes that are not social must be explained
away.

If there is a link between alcohol and criminal violence, for ex-
ample, Sutherland and Cressey suggest that perhaps the offenders
have “learned from associations with others certain ways of acting
when intoxicated.” There may actually be something to this. It is very
difficult to reproduce in the laboratory the types of behavior that
alcohol induces; social setting does seem to be a factor. But it is a sign
of sociological desperation to claim that it is the only causal factor. In
some cases, at least, the criminal’s intent seems to come first; drink-
ing or taking drugs is a way of nerving himself for the act. It is also
likely that alcohol use and crime are related effects of underlying
psychological causes. And what of the effect of alcohol on the brain?

Another example: Many social scientists would explain the fact
that males commit a higher proportion of violent crimes than females
by treating gender as something purely social. Social norms encour-
age violence in boys, discourage it in girls. That is surely part of the
explanation. It is just as surely not the whole explanation; gender is
a physiological as well as a social condition. As Melvin Konner points
out in The Tangled Wing, studies with animals have shown that testos-
terone levels during key periods in maturation affect the degree of
aggressiveness in adults. And an increase in testosterone lowers the
threshold of firing in a nerve bundle called the stria terminalis, which
is part of a neural circuit known to be involved in violent behavior.

Or consider the appalling incidence of child abuse in the families
of delinquents. Dorothy Otnow Lewis and her associates divided the
youths at a Connecticut correctional school into two groups, accord-
ing to the severity of their crimes. As she reports in Vulnerabilities to
Delinquency, 75 percent of the more violent offenders had been
abused as children, as against 33 percent of the less violent. And 79
percent of the first group (compared with 20 percent of the second)
had witnessed extreme violence: they had seen their mothers
slashed, their siblings burned with cigarettes. It would be hard to find
more compelling evidence that one’s environment can have devastat-
ing effects. But it is likely that the violent behavior of these youths
flowed from physiological as well as emotional damage they suffered
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as children. Virtually all of the more violent offenders had neurologi-
cal disorders, and 30 percent of them (as against none of the less
violent offenders) had grossly abnormal electroencephalograms and/
or histories of grand mal seizures. Environmental determinists are
aware that between the stimulus and the response lies a very compli-
cated piece of equipment—the human organism. But they regard the
internal properties of that organism as mere “intervening variables,”
to use Skinner’'s phrase: conduits that pass along, unmedified, the
stream of environmental forces. The Tangled Wing is an exhaustive
demonstration that this view is false. Pulling together evidence from
genetics, biochemistry, ethology, and neurophysiology, Konner
shows that the intervening variables are in fact the controlling ones.
An animal’s genetic endowment determines which stimuli it can re-
spond to and the kinds of responses those stimuli are most likely to
elicit. Even among humans, action flows in large part from emotions
that have their origins in the interplay of hormones and neural struc-
tures that were shaped by selection pressures over the course of a
million years.

This is not to say, of course, that the environment is irrelevant,
merely that environmental determinism is as narrow and simple-
minded as genetic determinism. As Konner writes, “Any analysis of
the causes of human nature that tends to ignore either the genes or
the environmental factors may safely be discarded.”

But such ecumenism has a cost that Konner does not fully appre-
ciate. The evolution of the nervous system, from the simplest reflex
arc to the human brain, has been a process of interposing longer and
more complex loops between stimulus and response. As control of
behavior moves inward, action replaces reaction, the organism be-
comes an agent, and we have to consider the possibility that the
whole is more than the sum of its parts.

Despite its sophistication, The Tangled Wing is still reductionist,
filled with confidence that a scientific understanding of the parts will
add up to an understanding of the whole. “When we have character-
ized the biology of moods,” Konner suggests, in one of many such
statements, “we will have characterized the major forces behind be-
havior.” But the riches that await us in biological research, and doubt-
less they are many, will leave Konner's account of human behavior
overdrawn, his confidence in reductionism insufficiently funded by
the evidence. Indeed, a number of prominent biologists, such as
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Nobel Prize-winner Roger Sperry, have concluded that behavior will
never be understood fully at the neuronal or biochemical level; and
they have revived the view that qualitatively new and irreducible
properties emerge in a biological system as it becomes more complex.

In the human brain, the massive expansion of the frontal lobes
made possible two traits that have always seemed to distinguish man
from other animals: the capacities for self-awareness and for abstract,
conceptual thought. Konner has almost nothing to say about these
capacities, or about the fact that they enable us to modify and over-
ride the more primitive responses of evolutionarily older parts of the
brain. Yet if Sperry and his allies are correct, these capacities are
examples of “emergent” properties beyond the reach of any reduc-
tionist explanation. The only hope of understanding them lies in a
more holistic approach, one that crosses the mind-body divide and
examines them as traits of a conscious self.

The result of such an examination could be merely a more com-~
plex deterministic account of human action. But it could also be that
the capacities for conceptual thought and self-awareness represent
an evolutionary change of kind, not merely degree. They do not, of
course, break the bonds of determinism altogether: we are still con-
strained by our genetic and physiological equipment, and can hardly
remain unaffected by our social environment. But if the human
agent, the self, is more than the sum of its parts, then our actions
may be more than the sum of their antecedents; we may have room
to maneuver within the causal net.

Criminology texts routinely denounce the search for criminal
man—for a set of personality traits peculiar to criminals. And no
doubt a good deal of nonsense has been perpetrated in the course of
this search. But there is in fact a personality syndrome that one en-
counters at every turn in the literature on crime. The type was for-
merly known as the psychopath or sociopath; in the current edition
of the psychiatrists’ Diagnostic and Statistical Manual, the syndrome
goes by the anemic name of “antisocial personality disorder.”

The psychopath is not the bug-eyed psychotic who serves as a
wild card in Hollywood crime dramas. Psychopathy does not involve
any clear psychosis or neurosis; that is why it is classified as a person-
ality disorder. Perhaps the most revealing name for the syndrome is
the oldest. Psychologists in the nineteenth century identified a disor-
der that seemed to involve no cognitive impairment—those who had
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it were often quite intelligent and clearheaded—but rather a gross
deficiency in what used to be called the moral faculties: the capacities
for deep feeling, working toward goals, living according to stan-
dards, cooperating with others. These people seemed profoundly
amoral. Despite their intelligence, they were unable to look beyond
the impulse of the moment. They seemed constitutionally incapable
of empathy and lacked even the most elementary sense of fairness
and reciprocity. It was as if human intelligence had been planted in
the brain of an innocently predatory animal. The psychologists called
these individuals “moral imbeciles.”

The classic clinical portrait of the psychopath was drawn by Her-
vey Cleckley, who was a therapist in private practice, in Mask of
Sanity; some researchers still use his list of sixteen traits as a diagnos-
tic test. Cleckley’s subjects exhibited the narmal range of intelligence;
many were well informed, many were talented. They were not delu-
sional, and seemed entirely free of anxiety. Yet they seemed unable
to learn from experience, making the same mistakes over and over,
even after they had recognized them. His subjects were chronic liars,
even when no clear gain was involved. Cleckley came to believe that
the intelligence they showed in conversation was merely verbal; as
he studied them more closely, he was struck by the concreteness and
fragmentation of their thinking, reflected in their complete lack of
interest in long-range planning for their lives.

Most of his patients, especially those with criminal records, were
able to size up people quickly; they were good at manipulating others
and mimicking conventional feelings and attitudes when it served
their purposes. Yet at other times their actions revealed an inability
to anticipate how others would react. (One woman, in applying for
jobs, routinely gave as references people whose trust she had repeat-
edly violated.) Cleckley was most struck by the poverty of feeling
these people exhibited. Primitive emotions—spite, vanity, sentimen-
tal affection, flashes of violent anger—came and went like New Eng-
land weather, but there was no indication that they experienced
deeper, more complex emotions, such as grief, pride, joy, despair,
or love. His patients were often witty, but never revealed any genu-
ine sense of humor. Their egocentricity was so profound as to differ
in kind from ordinary self-centeredness. Yet despite their indiffer-
ence to the suffering they caused others, their oblividusness to moral
standards, and their incapacity for feeling shame, humikliation, or
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regret, they were quick to blame others and to defend themselves
when criticized. Moral evaluation mattered to them in a way that
belied the appearance of amorality.

Cleckley’s patients were not all criminals, nor do all criminals fit
the pattern he described.The degree of overlap is hard to estimate.
Researchers using the Minnesota Multiphasic Personality Inventory
have found that prison inmates score well above the general popula-
tion on the “psychopathic deviate” scale; however, that scale is a
fairly crude measure. The psychopath is perhaps best seen as a proto-
type to which criminals conform more or less closely.

Any doubts about the existence of a link between crime and
psychopathy have been dispelled by the work of Stanton Samenow
and Samuel Yochelson, who conducted a fifteen-year study of crimi-
nals at St. Elizabeths Hospital, a federal psychiatric facility in Wash-
ington, D.C. Their two-volume work, The Criminal Personality (sum-
marized in Samenow’s more recent Inside the Criminal Mind), offers a
clinical portrait remarkably similar to Cleckley’s. Yochelson and Sa-
menow found the same concreteness in thinking that others have
noticed. Their patients’ short attention spans made it next to impos-
sible for them to take a long-range view of their lives. They rarely
learned from experience. Their non-integrative cognitive style made
it difficult for them to see any contradiction between their violent,
predatory behavior and the sentimentality they often expressed to-
ward the helpless. The career criminals Yochelson and Samenow
studied tended to view “straight” life as a series of concrete acts,
most of them boring. These people lived in the moment, and did not
see the value of the long-term rewards of a family or a career. These
cognitive traits have a common root: an anticonceptual mode of
thinking. For it is the power to conceptualize that makes us able to
act on principles, to think in terms of long-range goals, and to learn
from experience.

The psychopathic syndrome also involves a certain self-concep-
tion. The psychopath was traditionally considered less susceptible to
fear and anxiety than other people. That, indeed, was the basis for
one explanation of the syndrome: psychopaths’ insensitivity to pun-
ishment hinders the process of socialization. In the course of their
interviews, however, Yochelson and Samenow found their subjects
to be intensely fearful.

Their greatest fear, Yochelson and Samenow found, was that of
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“the zero state.” This sense of complete and profound worthlessness
was something all of their patients had experienced, and went to
great lengths to repress. They protected themselves against it by a
kind of grandiosity, a conception of themselves as supermen, as ef-
fortless heroes able to achieve great ends by unconventional means.
Their chief method of sustaining this self-image was to exert control
over others. By forcing others to bend to his will—intimidating them,
manipulating them through lies and cons—the psychopath makes
society affirm a view of his potency that he cannot affirm by looking
within.

Conversely, anything that suggests a lack of control over the
world threatens to bring on the zero state. According to Samenow,
“The threat of being less than top dog, the possibility that he won’t
achieve unusual distinction, the chance that things will not go as he
wants constitute a major threat to the criminal, almost as though his
life were at stake. From his standpoint it is, because the puncturing
of his inflated self-concept is psychological homicide.” Anyone trying
to understand the case of Jeffrey MacDonald should find that a chill-
ing observation.

Theories about the causes of psychopathy—like those about the
causes of crime—are numerous and varied. Most if not all of the traits
of the psychopath have been observed in people with neurological
damage. And it is hard to believe that neural damage had nothing to
do with the violent behavior of the delinquents studied by Dorothy
Otnow Lewis. But as the eminent neurologist Frank A. Elliott has
noted, “organic disorders tend to produce a ‘partial’ psychopath
rather than the fully fledged, classical picture.”

There are also sociological explanations. In Criminal Violence,
Criminal Justice, Charles Silberman describes the brutality of crimes
committed by juvenile delinquents, often without remorse. Silber-
man attributes this to the fact that they “have been so brutalized in
their own upbringing.” More generally, he suggests that crime usu-
ally springs from an impoverished self-conception, caused in turn
by economic poverty: “In a society that rewards success and penal-
izes failure ... to be poor is to live with continual self-doubt.” But
this cannot be the whole story, unless we assume—and the assump-
tion is often made by social scientists, usually without benefit of
evidence—that the individual derives his self-esteem exclusively
from the responses of others. That assumption leaves no way to
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account for the fact that people differ in precisely this respect: the
autonomy of their self-estimates.

Cleckley, for his part, held that psychopathy is a deeply rooted
disorder, an abnormality more profound even than schizophrenia.
Though the psychopath presents a mask of sanity to the world, his
actions reveal that the mask “disguises something quite different
within, concealing behind a perfect mimicry of normal emotion, fine
intefligence, and social responsibility a grossly disabled personality.”
Yochelson and Samenow maintain that the problem lies much closer
to the surface, in patterns of thinking that are accessible to conscious-
ness and—with some effort—subject to conscious control.

They have discovered, for example, a phenomenon they call “cut-
off,” a severe form of anti-conceptual thinking that allows someone
on the threshold of committing a crime to blank out all of his fears
and doubts. This act of blanking out is voluntary: “Even though cut-
off is so rapid and automatic, it is still a mental process that is under
the criminal’s control. Whether he invokes the cutoff is his choice.”
As evidence of volition, they note that criminals learn not to shut off
their fears too soon, lest they dull themselves to signs of danger.

By the time of Yochelson’s death in 1976, thirteen of the thirty
patients in the special therapeutic program at St. Elizabeths were
leading responsible lives—a major achievement, given the dismal
record of criminal rehabilitation, and a sign that patterns of thinking
are amenable to change. The agent of change, as the authors describe
it, is the insistence that a patient learn to monitor his thoughts and
to prevent his fragile self-image from blocking out his awareness of
what he has done, of who he is.

Yochelson and Samenow came to believe that crime is a voluntary
act for which the criminal is fully accountable. This is not, to say the
least, the majority view in criminology, but it is not surprising that
they adopted it. For in tracing the roots of crime to problems in the
criminal’s ability to think conceptually and to form a self-conception,
they arrived at the two uniquely human traits to which anti-determin-
ists in all fields have always appealed.

The conflict between free will and determinism first arose in phi-
losophy, and most of the philosophical arguments for human free-
dom have been variations on a common theme. Because we are capa-
ble of self-consciousness, it is claimed, we can focus attention on an
impulse or feeling and examine it from a kind of inner distance that
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can weaken its aura or grip. Because we are capable of conceptual
thought, we can evaluate these impulses and feelings—their conse-
quences, their effects on others, their compatibility with our prin-
ciples—and choose whether to act on them. We are free agents be-
cause those capacities give us veto power over the forces that move
us.

Determinists have always found this argument naive: science,
they say, will show that behavior is governed by causes beyond the
reach of conceptual thought and self-awareness. But in the case of
crime, at any rate, the trail of scientific inquiry keeps circling back to
those very capacities. It would be too much to say that science can
establish human freedom. That will always be a philosophical issue.
But the old assumption that science is a witness against free will is
not true, either—it will not survive a close look at what scientists
have actually discovered. Human beings have turned out to be far
more complicated than the sciences of man anticipated. We may just
turn out to be as complicated as we always thought.



The Basic Myths About Criminals

by Stanton E. Samenow

In the 1957 musical West Side Story, Stephen Sondheim parodied
what then was the current thinking about juvenile delinquency in the
song, “Gee, Officer Krupke.” Delinquents were punks because their
fathers were drunks. They were misunderstood rather than no good.
They were suffering from a “social disease,” and society “had played
[them] a terrible trick.” They needed an analyst, not a judge, because
it was “just [their] neurosis” acting up. In short, their criminal behav-
ior was regarded as symptomatic of a deep-seated psychological or
sociological problem. Little has changed since then in terms of deeply
ingrained beliefs about the causes of crime. In this chapter, I shall
briefly discuss these beliefs. . . . [T]he prevalent thinking about crime
has been and still is loaded with fundamental misconceptions result-
ing in devastating consequences for society.

When a person commits a particularly sordid crime, his sanity
may be questioned. Three men pick up two girls who are thumbing
a lift. A joyride turns into a nightmare when the teenagers are driven
to a desolate mountainous area where they are bound and repeatedly
raped. Two of their tormentors dig a hole and tell them to say their
prayers. However, the men decide to prolong the torture and spirit
the girls off to an apartment and brutalize them again. The girls are
saved by a suspicious neighbor who calls the police. Eventually, the
court considers the rapists to be “mentally disordered sex offenders”
and sends them to a psychiatric hospital, where they spend less than
one-third of the time they would have served in prison.

Criminals learn to fool the psychiatrists and the courts in order
to serve “easy time” in a hospital with the prospect of getting out
more quickly than they would from a prison. From other criminals
and from their attorneys, even unsophisticated street criminals learn
the ploy of insanity. The game is for the criminal to convince others
that he is sick so that he can beat the charge. After he is admitted to
the hospital, he plays the psychiatric game of mouthing insights and
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behaving properly so that he can convince the staff that he is recover-
ing and deserves to be released.

We, the public, may be so revolted by the gruesomeness of a
crime that we conclude that only a sick person would be capable of
such an act. But our personal reaction is totally irrelevant to under-
standing the criminal. True, what these men did to the teenagers is
not a normal, everyday event. But the key question is, what are these
men really like? A detailed and lengthy examination of the mind of a
criminal (which is seldom made) will reveal that it is anything but
sick. The criminal is rational, calculating, and deliberate in his ac-
tions.

Criminals know right from wrong. In fact, some know the laws
better than their lawyers. But they believe that whatever they want
to do at any given time is right for them. Their crimes require logic
and self-control.

Some crimes happen so fast and with such frequency that they
appear to be compulsive. A person may steal so often that others are
certain that he is the victim of an irresistible impulse and therefore a
“kleptomaniac.” But a thorough mental examination would show
that he is simply a habitual thief, good at what he does. He can size
up a situation at a glance and then make off with whatever he wants.
A habit is not a compulsion. On any occasion, the thief can refrain
from stealing if he is in danger of getting caught. And if he decides
to give up stealing for a while and lie low, he will succeed in doing so.

The sudden and violent crime of passion has been considered a
case of temporary insanity because the perpetrator acts totally out of
character. But again, appearance belies reality.

A man murders his wife in the heat of an argument. He has not
murdered anyone before, and statistical trends would project that
he will not murder again. It is true that the date, time, and place of
the homicide were not planned. But an examination of this man
would show that on several occasions he had shoved her and often
wished her dead. In addition, he is a person who frequently had
fantasies of evening the score violently whenever he believed that
anyone had crossed him. He did not act totally out of character when
he murdered his wife. He was not seized by an alien, uncontrollable
impulse. In his thinking, there was precedent for such a crime. A
person with even worse problems might well have resolved them
differently.
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If criminals are not mentally ill, aren’t they nevertheless victims
of poverty, broken homes, racism, and a society that denies them
opportunities? Since the late nineteenth century, there has been a
prevalent opinion that society is more to blame for crime than the
criminal.

Sociologists assert that the inner-city youngster responds with
rage to a society that has excluded him from the mainstream and
made the American dream beyond his reach. Some even contend
that crime is a normal and adaptive response to growing up in the
soul-searing conditions of places like Watts and the South Bronx.
They observe that in correctional institutions there is a disproportion-
ately large number of inmates who are poor and from minority
groups. These inmates are seen as casualties of a society that has
robbed them of hope and virtually forced them into crime just so they
can survive,

Crime knows no social boundaries, as the rising suburban crime
rate demonstrates. Suburban delinquents are also regarded as vic-
tims—victims of intense pressures to compete, of materialism, of
parents who neglect them, push them to grow up too fast, or are
overly protective. These adolescents are perceived as rebelling not
only against their parents but against middle-class values, seeking
meaning instead through kicks and thrills.

Peer pressure is seen as a critical factor in the lives of youngsters
from all social classes who turn to crime. Experts point out that
among some subcultures the rewards are for being daring and tough,
not for good grades and job promotions. Kids learn about crime from
one another; they are schooled in the streets and go along with the
crowd in order to acquire self-esteem and a sense of belonging. The
belief that crime is contagious like a disease is more than a century
old.

Every social institution has been blamed for contributing to
crime. Schools have been singled out as forcing info crime youngsters
who don't fit the academic mold. Churches have been accused of not
providing leadership to wayward youth and to the community at
large. Newspapers, television, and the movies have been charged
with glamorizing crime. American business and advertising have
been accused of contributing to distorted values and therefore to
crime.

Economic hard times have been associated with an increase in
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crime. But then so have good times. Financial pressures are said to
push despondent people over the edge. But then, when times are
booming it has been thought that the gap between the “haves” and
“have nots” widens and the latter, out of resentment, turn to crime.
Economic troubles are also seen as contributing to crime by forcing
mothers to go to work, further weakening the family. Their children
have less supervision and guidance than before and are even more
vulnerable to peer pressure.

Sociological explanations for crime, plausible as they may seem,
are simplistic. If they were correct, we’d have far more criminals than
we do. Criminals come from all kinds of families and neighborhoods.
Most poor people are law-abiding, and most kids from broken homes
are not delinquents. Children may bear the scars of neglect and depri-
vation for life, but most do not become criminals. The environment
does have an effect, but people perceive and react to similar condi-
tions of life very differently. A family may reside in a neighborhood
where gangs roam the streets and where drugs are as easy to come
by as cigarettes. The father may have deserted and the mother collect
welfare. Yet not all the children in that family are in crime. In subur-
bia, a family may be close emotionally and well off financially, but
that is not enough to keep one of the youngsters from using drugs,
stealing, and destroying property.

Criminals claim that they were rejected by parents, neighbors,
schools, and employers, but rarely does a criminal say why he was
rejected. Even as a young child, he was sneaky and defiant, and the
older he grew, the more he lied to his parents, stole and destroyed
their property, and threatened them. He made life at home unbear-
able as he turned even innocuous requests into a battleground. He
conned his parents to get whatever he wanted, or else he wore them
down through endless argument. It was the criminal who rejected
his parents rather than vice versa.

Not only did he reject his family, but he rejected the kids in the
neighborhood who acted responsibly. He considered them uninter-
esting, their lives boring. He gravitated to more adventurous young-
sters, many of whom were older than he. Crime is not contagious
like chicken pox. Even in crime-infested neighborhoods, there are
youngsters who want no part of the action. Sure there is the desire
to belong to the crowd, but the question is, which crowd? Criminals
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were not forced into crime by other people. They chose the compan-
ions they liked and admired.

The school does not reject the antisocial youngster until he is
impossible to deal with. Many criminals have no use for school what-
soever. Still some remain in school, then use their education to gain
entree into circles where they find new victims. More commonly,
delinquent youngsters use the classroom as an arena for criminal
activity by fighting, lying, stealing, and engaging in power plays
against teachers and other pupils. Basically, for them, school is bor-
ing, its requirements stupid, the subjects meaningless. Just as the
criminal rejects his parents, he does the same to his teachers. It is
neither incompetent teachers nor an irrelevant curriculum that drives
him out. In fact, the school may offer him an individually tailored
program, but no matter what he is offered, it does not suit him.
Finally, he is expelled for disruptive behavior or grows so bored that
he quits.

The notion that people become criminals because they are shut
out of the job market is an absurdity. In the first place, most unem-
ployed people are not criminals. More to the point, perhaps, is that
many criminals do not want to work. They may complain that with-
out skills they can’t find employment. (Of course, it was their choice
not to remain in school to acquire those skills.) But as many a proba-
tion officer will observe, in most areas jobs of some sort are available
but criminals find them too menial and beneath them.

Some criminals are highly educated and successful at their work.
Their very success may serve as a cover for crime. If a person has a
solid work record, he is generally regarded as responsible and stable.
But money, recognition, and power are not enough to make a crimi-
nal law-abiding. The point is that what a person’s environment offers
is not decisive in his becoming a criminal.

The media have been criticized for making crime enticing by glo-
rifying both specific crimes and criminals. There has been intense
concern about the high incidence of violence in television programs
that reach children. Neither scientific studies nor congressional hear-
ings have shed much light on how much the media contribute to
crime. Once again arises the erroneous premise that human character
is easily shaped by external events. Television does not make a crimi-
nal out of a child; nor do movies, comics, magazines, or books. A
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person already thinking about committing crimes may pick up ideas
from the media or become more certain about the feasibility of a
particular crime. (Note the rash of skyjackings following extensive
publicity about them during the 1970s.) But a responsible person will
not be turned into a criminal by what he watches or reads.

Economic adversity affects us all. We may be pushed to work
longer hours or to take a second job. Women who prefer to be at
home may have little choice but to go to work. Families may have to
make do with less and watch goals slip further out of reach, and
people on fixed incomes bear a special burden. The responsible per-
son responds to economic pressures by sacrifice and hard work. Even
for him, temptation may be stronger to step outside the law as the
economic squeeze grows tighter, Ultimately, however, it comes
down to how each person chooses to deal with adversity.

What of the observation that a disproportionate number of peo-
ple incarcerated for crimes are both poor and from minority groups?
This is less a commentary on those groups than on the processes by
which the criminal justice system arrests, adjudicates, and confines.
If a white, upper-middle class youngster is arrested for shoplifting,
his parents may hire a lawyer and get the charges dropped by prom-
ising that the boy will visit a counselor. He never sees the inside of a
courtroom and his record is clean. The black kid may become a crimi-
nal justice statistic. He goes to court, is convicted, then sentenced to
a term of probation, and has a criminal record. For a more serious
crime, the person with money and connections may get probation
while the disadvantaged offender is imprisoned. Perhaps we need
to examine the system by which people end up behind bars rather
than focus on their color or economic status. It is unwarranted and
racist to assume that because a person is poor and black {(brown, red,
yellow) he is inadequate to cope with his environment and therefore
can hardly help but become a criminal.

So far, I have contended that criminals are not mentally ill or
hapless victims of oppressive social conditions. But the psychiatrists,
psychologists, counselors, and social workers still would say that a
person is what he is largely because of his early experiences. They
regard a man’s crimes as “symptoms” of conflicts that are rooted in
childhood and remain unresolved.

Too long have the social sciences promulgated the view that a
human organism comes into the world like a lump of clay to be
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shaped by external forces. This view renders us all victims! What it
does accomplish is to make explanation of behavior relatively easy.
If any of us had taken a criminal path, something could be found in
our past to explain why we turned out as we did. If your child has
problems, you will be faulted for your child-rearing practices, what-
ever they were. If you were strict, you will be told that your child has
been affected by your harshness. If you were permissive, you will
be accused of being too indulgent. If you were relatively democratic,
you might be considered wishy-washy or even indifferent. Worst of
all, you might be tagged as inconsistent, something that we are all
guilty of to an extent. Psychology always has a clever theory about
any bit of behavior and offers an explanation, but only affer the fact.
There’s the old line that if a patient arrives late for his psychiatric
appointment, he’s resistant. If he’s early, he’s anxious. If he’s on
time, he’s compulsive. Although social scientists are sincere in trying
to explain why we are the way we are, they are often incorrect.

In varying degrees, all human beings suffer trauma as they grow
up. But if a domineering mother or an inadequate father produce
delinquent children, why is it that most children who have such
parents aren’t criminals? Psychologists stress the importance of par-
ents as role models, especially fathers for their sons and mothers for
their daughters. Yet many children with weak or irresponsible role
models become honest, productive adults. Conversely, some chil-
dren with strong, positive role models become criminals.

When they are interviewed after being apprehended, criminals
invariably relate a tale of horrors about their early lives. They seize
upon any hardships in their lives, real or made up, to justify their
acts against society. By portraying themselves as victims, they seek
sympathy and hope to absolve themselves of culpability.

Some of society’s chronic lawbreakers do come from volatile,
conflict-ridden families where they have suffered abuse. But that is
likely to be only part of the story. In their accounts, they relate only
what others did to them, omitting what they did to make a bad
situation even worse, A man may describe savage beatings by a ma-
niacal father, but he never tells what he did to provoke such treat-
ment. He conceals the fact that he taunted, deceived, and defied his
parents to the point that his frustrated father finally lashed out at him
physically. A complete account might reveal that the criminal was the
only child in the family to have received severe corporal punishment,
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whereas his siblings were generally well-behaved. This is not to de-
fend harshness in discipline. It is, however, to suggest that we ought
not to limit our inquiries to what parents have done to children but
strive to determine what children have done to their parents. A re-
lated point is that probably most children who are mistreated suffer
long-range effects, but not all are criminals.

Criminals contend that their parents did not understand them
and failed to communicate with them. They are often believed, and
as usual, the deficiency is attributed almost entirely to parents. If we
could be invisible observers in the homes of delinquent youngsters,
we might reach a different conclusion. As a child, the criminal shuts
his parents out of his life because he doesn't want them or anyone
else to know what he is up to. When a teenager skips school, hangs
out at a pool hall, joyrides, drinks, smokes pot, and steals from
stores, it should be no surprise that he tells his parents little about
his day. In fact, he will greet parental interest and concern with
accusations that the parent is prying into his business. No matter
how hard they try, mothers and fathers cannot penetrate the secrecy,
and they discover that they do not know their own child. He is the
kid who remains the family mystery.

In short, psychological theory, in its current state, is more mis-
leading than illuminating in explaining why people become crimi-
nals. Far from being a formless lump of clay, the criminal shapes
others more than they do him.

During the nineteenth century, there was a belief among many
experts that people were born criminals. Attempts to identify crimi-
nals on the basis of facial or other physical features were discredited.
However, the “bad seed” hypothesis never died. In the 1960s, for
example, a controversy arose over whether criminals have special
chromosome patterns. Evidence for an “XYY” syndrome or other
chromosome anomaly remains inconclusive.

Another belief is that perhaps criminals suffer from a physiologi-
cal dysfunction that may be hereditary or result from trauma. Brain
lesions or tumors, temporal lobe epilepsy, blood chemistry changes,
glandular abnormality, and hypoglycemia are among the organic fac-
tors that have been linked to criminality, but conclusive evidence of
such a linkage is still lacking. Of the many people who are afflicted
with these conditions, few become criminals.
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There has also been a theory that criminals are inherently less
intelligent than the general population, but this has been laid to rest.
Empirical studies of criminals and noncriminals simply did not sup-
port such a proposition. Criminals may score low on IQ tests and lack
basic information that most people acquire in the primary grades of
school. However, their mental acumen and resourcefulness are strik-
ing to anyone who is privy to their complex, well-thought-out
schemes. Criminals are remarkable in their capacity to size up their
environment in order to pursue objectives important to them.

Still the belief lingers, especially among some educators, that
criminals have an organically based learning disability. Experts point
out that many delinquent youngsters seem unable to learn and fall far
behind academically They also observe that among prison inmates
there is a sizable number who can neither read nor write. Another
deficiency noted is that criminals do not seem to learn from past
experiences the way most people do.

There are several problems with the learning disability theory.
Many criminals who appear learning disabled are highly capable of
learning but simply chose not to because school was incompatible
with what they wanted to do. Furthermore, most children who are
genuinely disabled in their capacity to learn, while experiencing
blows to their self-esteem and severe frustration, don’t react to their
difficulties by becoming criminals. The observation that criminals
have an incapacity to learn from experience is inaccurate. They may
not learn what parents and teachers want them to learn, but they do
utilize the past as a guide when it matters to them. They learn how
to become more successful criminals.

No factor or set of factors—sociological, psychological, or biologi-
cal—is sufficient to explain why a person becomes a criminal. So far,
the search to pin down causation has been futile. Far more disturbing
is that programs, laws, policies, and decisions about how to deal with
criminals have been based upon these theories, and this has resulted
in a tremendous waste of resources while crime continues in epi-
demic proportions.

What is clear is that criminals come from a wide variety of back-
grounds—from the inner city, suburbia, rural areas, and small towns
and from any religious, racial, or ethnic group. They may grow up
in closely knit families, broken homes, or orphanages. They may be
grade school dropouts or college graduates, unemployed drifters or
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corporate executives. In most cases, they have brothers, sisters, and
next-door neighbors who grew up under similar circumstances but
did not become criminals.

Despite a multitude of differences in their backgrounds and crime
patterns, criminals are alike in one way: how they think. A gun-toting,
uneducated criminal off the streets of southeast Washington, D.C.,
and a crooked Georgetown business executive are extremely similar
in their view of themselves and the world. This is not to deny individ-
ual differences among criminals in their aesthetic tastes, sexual prac-
tices, religious observance, or favorite sports team. But all regard the
world as a chessboard over which they have total control, and they
perceive people as pawns to be pushed around at will. Trust, love,
loyalty, and teamwork are incompatible with their way of life. They
scorn and exploit most people who are kind, trusting, hardworking,
and honest. Toward a few they are sentimental but rarely consider-
ate. Some of their most altruistic acts have sinister motives.

More than a half-century ago, the noted psychologist Alfred
Adler observed, “With criminals, it is different: they have a private
logic, a private intelligence. They are suffering from a wrong outlook
upon the world, a wrong estimate of their own importance and the
importance of other people.” Adler went on to say that the criminal’s
crimes “fit in with his general conception of life.”! Implied through-
out Adler’s writing is the idea that people choose to be criminals,
that they are a different breed. Even in 1930, Adler’s was a lone voice.

Psychology and sociology long have advanced the view that the
criminal is basically like everyone else but has turned antisocial be-
cause he has been blocked by others in fulfilling his aspirations. Thus
the criminal is perceived as a victim of forces and circumstances be-
yond his control. Those who hold such a view go a step further,
asserting that we are all, in a sense, criminals because we lie, hust,
and yield to temptation. But it is absurd to equate the white lie of the
responsible person with the gigantic network of lies of the criminal.
It is equally absurd to equate a child’s pilferage of a candy bar with a
delinquent’s stealing practically everything that isn't nailed down.
At some point, we and the criminal are very different. He is far more
extreme in that crime is a way of life, not an occasional aberration. It
is misleading to claim that the criminal wants what the responsible
person wants, that he values the same things that a responsible per-
son values. Both may desire wealth, but only one will work steadily
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and earnestly to acquire it and then use it responsibly. The criminal
believes that he is entitled to it and grabs it any way he can, not caring
whom he injures, and then thirsts for more. Both may desire a family
life, but the responsible person shows the give-and-take, the empa-
thy, and the selflessness that family life requires. The criminal pays
lip service to love while demanding that his spouse and children
place his demands and wishes first.

By taking the position that the criminal is a victim, society has
provided him with excuses for crime and thereby supported his con-
tention that he is not to blame. Partly to atone for its alleged injustices
to the criminal, society has offered him countless opportunities to
“rehabilitate” himself and enter the mainstream. Surprise has given
way to despair as the criminal rejects the very opportunities that he
rejected before (work, school, counseling) or else shamelessly ex-
ploits them while continuing to commit crimes.

Attempts to improve the environment, no matter how worth-
while, have not altered the criminal’'s personality. Psychological
methods have been equally unsuccessful because therapists have
mistakenly utilized concepts and techniques suited to patients with
a very different character structure. In the more distant past, castra-
tion, lobotomy, and drugs were employed in hopes of altering bio-
logical forces within the criminal, but to little avail.

The death knell of rehabilitation having sounded, the pendulum
is swinging the other way—to “lock ‘em up and throw away the key.”
Given the high recidivism rate of criminals who were considered
rehabilitated, such a sentiment is understandable.

What about the function of punishment? Arrest alone or confine-
ment undoubtedly deters some offenders, but contact with the crimi-
nal justice system has little lasting impact on habitual offenders.
Warehousing a criminal in an institution gets him off the streets for
a while, but one day he will be released to wreak havoc again in
society. Because prison is expensive—costing the taxpayer more than
a year’s tuition at an Ivy League college—and because many prisons
are dehumanizing, alternatives to incarceration are being developed.
In this effort, rehabilitative proposals are once again being heard, but
the term is not being used. Instead, it is “community-based correc-
tions,” which features a smorgasbord of offerings—vocational train-
ing, schooling, counseling, psychotherapy—as well as accountability
to a probation officer. In addition, restitution and community service
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programs have proliferated as society considers finally not just crimi-
nals but people who are truly victims.

The more things change, the more they stay the same. The crimi-
nal’s motivation is to avoid confinement. He sees his probation officer
once every couple of weeks for a brief appointment. He may attend
some programs if they are mandated by the court. And he may make
restitution. But his personality does not change.

And so the criminal comes up against a world that either bleeds
for him because he is a victim or else wants to remove him from the
earth. Criminals have been imprisoned, educated, counseled,
preached to, and even executed. But the policies and programs con-
tinue to be ineffective, largely because those conceiving and imple-
menting them do not know with whom they are dealing. Decisions
are made on the basis of misconceptions in an atmosphere of “do
something now and do it fast.”

A surprising number of people who deal with criminals do not
know how criminals think. How a person behaves is determined
largely by how he thinks. Criminals think differently. If we are thor-
oughly familiar with how they think, we are in a far better position
to draft legislation, formulate policies, administer programs, render
more informed decisions, and be more effective in direct contacts
with criminals both in the institutions and in the community.

There is even a ray of hope that we can help some criminals
change and become responsible citizens. But to undertake this task
we must see the criminal as the problem, not society. Our approach
to change must be to help the criminal radically alter his self-concept
and his view of the world. Some criminals can be “habilitated,” that
is, helped to acquire patterns of thinking that are totally foreign to
them but essential if they are to live responsibly.

1. Alfred Adler, “Individual Psychology and Crime,” Peolice Journal, vol. 17 (1930},
reprinted in Quarterly Journal of Corrections (1977), pp. 7-13.



Crime in the Welfare State

by David Walter

It is with considerable dismay that one notes the increasing inci-
dence of criminal activities in the United States. After all, do not
people living in the United States have the highest standard of living
in the world and the most opportunity for advancement—thanks to
the operation of the free enterprise system? Why, then, the increase
in crime?

Many persons believe that fear of punishment has a direct effect
on the rate of crime, and that leniency tends to encourage more
crime; whereas others argue that harsh treatment by police or judges
may drive the criminal to more brutal crimes in a desire to “get even”
or “strike back at the oppressors.”

Still others contend that crime is committed by those “kept poor
by the system” and that welfare, not punishment, will stem the
causes of crime. However, the record suggests to me that bribery or
blackmail payments in the form of urban renewal, government hand-
outs, and poverty programs unwittingly promote and become the
justification for the commission of crimes. So, I believe we must
examine further the basic causes of crime before prescribing more
punishment as a solution.

The American tradition has been for the people to delegate to
government the responsibility to combat crime through its police and
judicial arms. Citizens supporting these government functions want
a society of individuals content to leave their neighbors in peace.
Police and courts are supposed to deal effectively with those few
individuals who seek to obtain possessions from others by initiating
force and denying rights of ownership.

Government Unbounded

If one is to understand the failure of government to check the
crime wave, one must first recognize that government has taken to
itself or been urged to assume many additional functions which are
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difficult to distinguish from outright criminal activity. Government,
on all levels, is infringing upon the rights of individuals and taking
their property by force. Government is increasingly seeking to con-
trol, without permission, those businessmen, entrepreneurs, and
hard-working individuals who provide our high standard of living
through the free market. If these same interventions were visited
upon citizens by private persons, the actions would be clearly identi-
fied as crimes. But government, by “legalized” methods, now man-
ages to deprive citizens of some 43 percent of their own earnings.
And many persons condone this system; they see the similarity of
actions, but feel that coercion for “the right reasons” (to benefit the
collective) is permissible while similar action for personal gain is not.

Those who believe in individual rights and the efficacy of the free
market should understand why and how the government plunder-
bund encourages crime. The increasing attacks on private property—
by criminals, governments, politicians, activist ministers, welfarists,
students, and philosophers—indicate that respect for private prop-
erty has been replaced or has diminished as a moral value among
responsible people. This change in the basic attitude toward private
property (which may be defined as the individual’s life and all those
things one has acquired to sustain it through voluntary transactions)
explains the rise in crime. Otherwise, if more and more people were
accepting the ideal of private property, surely the remaining crimi-
nals could not step up their activities sufficiently to raise the overall
level of crime.

The Looter Philosophy

Any society will have its principles reflected in its government, its mo-
res, and its problems. It is not surprising to note an increase in crime
in conjunction with an increased acceptance of collectivist principles
of human action. For the widespread and popular acceptance of a
looter philosophy is bound to bring forth a rash of looters.

Unfortunately for believers in liberty, many of the policies of
government in the United States, as in other countries today, are
based on the superiority of the group over the individual. We are told
that the group (or the “public interest”) demands subordination of
individuals to the collective will. One might ask where these powers
originate, since no individual holds such rights over another. But
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licensed philosophers of the new faith stand ready to answer that
such powers spring like a will-o"-the-wisp from a sufficient grouping
of individuals.

Government, under the collectivist philosophy, consists allegedly
of the people who have superior insight into the everyday needs of
the typical citizen. They decide how to distribute the nation’s total
output of goods among the masses for the common good. In Amer-
ica, this idea has been most dominant since the New Deal era, though
it has governed to some extent every society previously known. Sor~
rowfully, today’s debate concerns only how much to take, at what
time, and for what purpose. Whether it is right and proper to take
anything at all seems no longer to be questioned. A whole new gen-
eration has learned to turn these notions for their own benefit. Labor
unions, pressure groups, looter groups such as the Welfare “Rights”
Organization, political parties, and even business organizations and
industrial concerns are all engaged in organized, sophisticated taking
of other people’s property. All this has come to be more or less
accepted as part of the current political process.

Instant Justice

Nor are people entirely content to play according to the political
rules. Why, they ask, should they wait for some greedy bureaucrat
to get around to giving them the money “everyone” recognizes as
having no rightful owner? Buffeted by government restrictions, or
recipients of a poor public education, or unskilled and out of work
due to minimum wage laws, or kept in a ghetto by urban renewal
and building codes, these people decide to take “what is theirs by
right” (or, at the very least, belongs to no one except he who can take
it and hold it). So, cutting out the middleman, the thugs take to
roaming the streets in search of loot and victims. They read about
graft in public construction, war and pillage, inflation, labor union
violence, and advice from the thought leaders about redistributing
the wealth. Absorbing the society’s predilections for violation of pri-
vate property rights, they decide not to wait their turn in the political
process because they have been waiting too long already.

Can the student who, in the morning, devotes his free period to
working for a group which urges the workers to seize the factories
complain when, in the evening, he is mugged as he leaves the cam-
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pus? Can the labor union leader or the tariff advocate or the trust
buster or the Presidential aspirant deny to criminals the “rights” they
themselves demand to the livelihood of others? In a word, no. To be
consistent with their own preachings, those who advocate to any
degree a collectivist program have no right to complain about crimi-
nals trampling the rights of individuals. If they wonder why there are
gangs roaming the streets, let them realize that those gangs are only
doing what the collectivists piously demanded. The hoodlums do not
wear dinner jackets nor do they speak from the podiums of great
universities; they do not observe the niceties of “proper” political
procedure or claim divine inspiration; they do not ask for the sanction
of their victim; and they look upon politicians as fools who preach
human liberty while doing everything in their power to enforce con-
formity and obedience to the welfare state.

Order, stability, and civilization (prerequisites of the free market)
require far more than punishment, bribery, and blackmail in an at-
tempt to gain good behavior. It is up to those who believe in private
property and individual liberty to set an example for others by living
what they preach. Each of us must root out from his own behavior
those actions which run counter to voluntary trade among men. We
must forswear any attempt to force others to our will. And, if we
succeed with applying consistent principles of morality to our own
lives, then perhaps others will be inspired to do likewise. Crime will
decrease only to the extent that individuals begin to accept the prin-
ciples of the free society where each man lives his life as he wishes,
trades voluntarily with whom he pleases, and respects the right of
other men to do the same.



II. THE FLIGHT FROM RESPONSIBILITY






Subverting Justice

by Robert James Bidinotto

The criminal justice system’s failure to provide justice was inevi-
table, given the deterministic premises of its modern architects.
Criminologists Wilson and Herrnstein explained, “The modern lib-
eral position on criminal justice is rehabilitative, not retributive, be-
cause the offender is believed to have been driven to his crimes,
rather than to have committed them freely and intentionally. . .. "

Some “reformers” have even made their antipathy toward tradi-
tional conceptions of justice explicit. Here, two of them express acute
discomfort with the classical symbol, Justitia—the familiar courtroom
figure, robed and blindfolded, holding her scales and sword:
“Though excellently symbolizing impartial, even-handed, and effec-
tive justice generally, Justitia is ill-equipped to meet our current de-
mands from penal sentences. . . . From her left hand she should drop
the scales and put in its place the case history, the symbol of the full
psychological, sociological, and criminological investigation of the
individual criminal. Her right hand will find very little use for a
sword in the modern penal system. . . . Around her knees she would
be well advised to gather the adolescent social sciences. . . . Finally,
it is essential that she remove that anachronistic bandage from her
eyes and look about at the developments in society generally . .. 12

A new kind of justice—"social justice” or “distributive justice”—
was to replace the “anachronistic,” Justitian sort. Since men wete
helpless playthings of circumstances, and since circumstances im-
pinged upon men unequally, it was the moral duty of government
to intervene and redress the resulting “injustices.” Government, ac-
cording to Excuse-Makers such as John Rawls, was not to be society’s
impartial umpire, but rather its meddling therapist.

This outlook, largely a legacy of Rousseau’s view of human na-
ture,? spawned the redistributionist welfare state. “If you are bright,
accomplished, famous, well-off, virtuous—you're just lucky, you had
nothing to do with it, you didn’t deserve any of it. Likewise, if you
are stupid, lazy, corrupt, poor, mediocre, even criminal—you can’t
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help that, either. Therefore, ‘distributive justice’ requires that the
government level the playing field.”*

It also led logically to “a culture of instinctive ‘sympathy for the
devil,” “ as one historian put it, “a feeling that criminals in this society
are as much victims as victimizers, as much sinned against as sin-
ners—if not more 50.”°

Hence the Excuse-Maker’s curious double standard toward
crime: “sympathy for the devil,” and simultaneous indifference to-
ward crime victims. If no one can help being what he is, then the
{usually) “lucky” and “privileged” middle-class crime victim merits
only marginal concern. However, the “unlucky” and “underprivi-
leged” criminal is a chronic victim of circumstance, and deserves our
full sympathy and compassion. The logic of determinism, then, re-
quires an inversion of traditional justice.

This has produced several major social consequences, all mutu-
ally reinforcing.

The criminal justice system began supplanting punishment with
leniency and “rehabilitation.” As early as 1949, the U.5. Supreme
Court stated that retribution was “no longer the dominant objective
of the criminal law,” and was to be replaced by “reformation and
rehabilitation.”® Soon, police were also handcuffed by new court rul-
ings favoring criminal suspects who, even if convicted, were quickly
recycled into society. Meanwhile, redistributionist social spending
programs abounded, punishing productivity, thrift, honesty, inde-
pendence, responsibility— while rewarding idleness, profligacy, chis-
eling, parasitism, irresponsibility.” To make matters worse, such pro-
grams also diverted badly needed funds from the criminal justice
system.

Today’s justice system is an afterthought in governmental spend-
ing priorities. According to the American Bar Association, “The entire
criminal justice system is starved for resources. Less than 3% of all
government spending in the United States went to support all civil
and criminal justice activities in fiscal 1985. This compares with 20.8%
for social insurance payments, 18.3% for national defense and inter-
national relations, and 10.9% for interest on debt. Less than 1% of all
government spending went into operation of the Nation's correc-
tional system (including jails, prisons, probation, and parole).”®

Thanks chiefly to the Excuse-Making Industry, police are under-
funded and undermanned to face the ever-mounting crime wave;
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court dockets are flooded with impossible caseloads; jails and prisons
are filled to overflowing. This puts pressure on the entire system to
incarcerate as few criminals as possible, and to release them as
quickly as possible. Thus, the Excuse-Making Industry has under-
mined the system both morally and practically.

Subverting the Quest for Truth

Since the premise of the Excuse-Makers is that “the criminal is a
social victim,” they see Constitutional rights not as a shield to protect
the innocent from predators, but as a buffer between a “victimized”
criminal class and the “injustice” of punishment. Byzantine proce-
dural formalities, purportedly to guarantee the “rights” of the ac-
cused, now take precedence over the quest for simple truth and jus-
tice.

Confessions: The Miranda Decision’

On }une 13, 1966, by a 5-4 decision, the United States Supreme
Court rendered its now-famous Miranda v. Arizona decision. Suppos-
edly based on the Fifth Amendment to the U.5. Constitution, which
states that “No person . . . shall be compelled in any criminal case to
be a witness against himself,” Miranda twisted these simple words
beyond recognition.

The Court held that even voluntary, uncoerced confessions by a
suspect in police custody would no longer be admissible as evidence,
unless the police first warned him that (1) he had the right to remain
silent, (2) anything he said might be used against him in court, (3)
he had the immediate right to a lawyer, and (4) he could get a free
lawyer if he couldn’t afford one. The suspect then had expressly to
waive those rights before any questioning could proceed. Should
police make the slightest omission or error in this ritual, any evidence
they get can be thrown out, and the suspect can “walk.”

In this single decision, four veteran criminals, convicted after
voluntarily confessing to separate crimes, had their convictions over-
turned. The first was a three-time convict who admitted to a robbery
after being identified by two victims. The second forged stolen checks
from a purse-snatching in which the victim was killed. The third, a
veteran bank robber, confessed after being told of his rights, but
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didn't explicitly waive them first. The fourth, arrested for kidnapping
and rape, was identified by his victim, and later confessed “with full
knowledge of my legal rights, understanding that any statement I
make may be used against me.” He hadn’t, however, been formally
advised of his right to have a lawyer present.

Even though these confessions weren't “involuntary in tradi-
tional terms,” wrote Chief Justice Earl Warren for the majority, “in
none of these cases did the officers undertake to afford the appropri-
ate safeguards . .. to insure that the statements were truly the prod-
uct of a free choice.”

By what convoluted reasoning could such voluntary admissions
be construed to be coerced? According to the Court’s majority opin-
ion, “In each of the cases, the defendant was thrust into an unfamifiar
atmosphere and run through menacing police interrogation procedures.
The potentiality for compulsion is forcefully apparent, for example . . .
where the indigent Mexican defendant was a seriously disturbed indi-
vidual with pronounced sexual fantasies [author’s note: the man had
been judged mentally competent to stand trial], and [where] the de-
fendant was an indigent Los Angeles Negro who had dropped out of
school in the sixth grade.” [Emphasis added]

This is the deterministic language of the Excuse-Maker, brim-
ming with thinly veiled editorials about poverty and racism, regard-
ing even a confessed criminal as a helpless pawn of social pressures.
(By contrast, the rape victim was coldly described as “the complain-
ing witness.”)

As for the remark about “menacing police interrogation proce-
dures,” the Court admitted that, “To be sure, the records do not
evince overt physical coercion or patent psychological ploys.” So,
what was coercive? Dissenting Justice Byron White angrily noted,
“... in the Court’s view in-custody interrogation is inherently coer-
cive. ... ” [Emphasis added] Observe the deterministic premise: we
must assume that the suspect had little or no free will, and that his
confession was thus involuntary, unless police somehow proved
otherwise.

Often a suspect, feeling guilty or anxious, wants to unburden
himself. Thanks to Miranda, at that point police are obliged to buck
up his flagging courage and nagging conscience with repeated reas-
surances about his right nof to cooperate. Justice John Harlan, an-
other Miranda dissenter, protested that “the thrust of the new rules
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is to negate all pressures, to reinforce the nervous or ignorant sus-
pect, and ultimately to discourage any confession at all. The aim, in
short, is toward ‘voluntariness’ in a utopian sense. . . . One is entitled
to feel astonished that the Constitution can be read to produce this
result.”

Furthermore—as the Court noted in subsequent cases—Miranda
not only prohibited direct questioning without the suspect’s prior
permission, but also banned even indirect comments between police
officers in his presence which were “reasonably likely to elicit an
incriminating response.” Any oblique police “appeal to . .. ‘decency
and honor’” in the suspect, charged Justice Thurgood Marshall, was
“a classic interrogation technique.” This is a perfectly logical out-
growth of the determinist premise. Since the suspect is presumed to
be powerless in the face of his emotions, any appeal to these omnipo-
tent emotions is itself “coercive.” Thus, the Excuse-Makers construe
the Constitution as protecting a criminal even from his own guilty con-
Science.

Miranda dissenter Justice White warned at the time, “In some
unknown number of cases, the Court’s rule will return a killer, a
rapist or other criminal to the streets . . . to repeat his crime whenever
it pleases him.” That, of course, is precisely what has happened.

In late 1968, the suspected murderer of a missing ten-year-old
girl was warned five separate times of his Miranda rights, and re-
mained silent. Later, on a drive with the police, one officer remarked
that the girl's parents would be relieved if they could find her body,
and give her a “good Christian burial.” The suspect, feeling guilty,
then offered to lead them to the child’s body, and was later convicted
of murder. But the Supreme Court-~again by a slim 5-4 vote—ruled
that the policeman'’s statement amounted to unwanted interrogation,
and that the case had to be retried. (Thanks to this ruling, the case
was not resolved for over 15 years.)!

In California, a man beat a college co-ed to death. Read his Mi-
randa rights, including his right to have a lawyer present, he waived
them all and confessed. Yet a California appeals court threw out his
conviction, because when arrested he hadn’t been allowed to consult
his mother 11

In Pennsylvania, a man who admitted clubbing to death his
mother, sister, and grandmother was set free, because the arresting
officer told him that anything he said could be used “for or against”
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him. The court ruled that the word “for” made the confession inad-
missible.1?

In Texas, a girl was shot dead after agreeing to testify in a drug
case. The suspect refused a lawyer, but was assigned one anyway.
Read his Miranda rights, he again refused a lawyer. He chose to plea
bargain, signed a detailed confession, and took police to the murder
site. Despite this, a judge, citing Supreme Court decisions, threw out
his confession—because no lawyer had been present.!3

The cost of such procedural utopianism is incalculable: it lies not
just in convictions dismissed and overturned, but in confessions
never made. Forty percent of murder convictions depend upon vol-
untary confessions by the perpetrator.14 It is crucial, then, that police
be allowed to ask questions without first begging the suspect’s per-
mission and encouraging his resistance. Yet Miranda equates “ques-
tions” with “coercion.”

A reconstituted Supreme Court returned partly to its senses in
1984. Its Quarles decision exempted police from having to give Mi-
randa warnings in situations where there was an immediate danger
to the public, and found that confessions obtained under such cir-
cumstances could stand in court.’> But Miranda itself remains, an
infamous legal legacy of the Excuse-Making Industry and a major
impediment to the pursuit of truth.

Evidence: Exclusionary Rules

Not only may confessions be excluded from criminal proceed-
ings: so may any other sort of evidence.

The Fourth Amendment requires that only on “probable cause”
may search warrants be issued, specifying the place to be searched,
and the evidence sought. However, until 1914, even evidence ille-
gally seized could be used in a criminal trial. That year, the Supreme
Court ruled otherwise, and in 1961 (Mapp v. Ohio) extended the fed-
eral exclusionary rule to the states. 6

The consequences have been appalling. The Bureau of Justice
Statistics and National Institute of justice estimated in 1983 that up
to 55,000 serious criminal cases are dropped annually, thanks to the
exclusionary rule. These released criminals are free to prey on inno-
cents again: half of those set loose on exclusionary-rule grounds have
been rearrested within two years.””
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In 1964, a 14-year-old girl was brutally murdered in New Hamp-
shire. Finding the bullet had come from a rifle of the prime suspect,
police went to the state attorney general who, under then-existing
law, was authorized to issue search warrants. With this warrant, they
found further incriminating evidence, and the suspect was tried and
convicted. Seven years later, however, the U.5. Supreme Court re-
versed his conviction, on grounds that the attorney general, as a
prosecutor, was not a neutral judicial party. Since his search warrant
was invalid, the incriminating evidence from the search had to be
thrown out, too. Here, police “erred” due to good-faith obedience to
existing law; but—as Supreme Court Justice Benjamin Cardozo had
once noted—“The criminal is to go free because the constable has
blundered.”®

As in the case of Miranda confessions, the Supreme Court, in
1984, finally allowed some “good-faith” exceptions to search-and-
seizure exclusionary rules. But that did not prevent it from allowing
the guilty to escape in other cases.

A bullet fired through the floor of a squalid Phoenix apartment
struck a man below. Entering the suspect’s apartment, investigating
officers found three weapons, a stocking mask, and two sets of ex-
pensive stereo equipment. Common sense warranted suspicion, and
an officer lifted a turntable to get the serial number. Routine checking
confirmed that these were, indeed, stolen items, and they were
seized as evidence.

However, Arizona courts ruled that, though police had the right
to enter when responding to the shooting, they did not have the right
to seize the stereos, since these were unrelated to the gunfire. Had their
serial numbers been in plain view, the evidence would have been
admissible; but touching them violated the suspect’s Fourth Amend-
ment rights. In 1987, the Supreme Court upheld this decision by a
6-3 vote.?”

Justice Hugo Black once wrote that such decisions seemed “calcu-
lated to make many good people believe our Court actually enjoys
frustrating justice by unnecessarily turning professional criminals
loose to prey upon society with impunity.” He had a point.?’ After
all, the purpose of the courts is to determine truth and administer
justice. That can’t happen if facts—however obtained—are selectively
excluded from fact-finding proceedings. Yet because the Excuse-Mak-
ing Industry regards those “driven” to crime as victims, matters of
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truth and justice are subordinated to a complex procedural etiquette
whose alleged purpose is to “level the playing field.” The substantive
ends of the justice system must be sacrificed to new procedural
means—means to a new egalifarian end.

In this light, exclusionary rules and the Miranda decision may be
viewed as having the same purpose as “affirmative action” rules: to
tip the balance scales of “social justice” on behalf of a class of pre-
sumed social victims. And, if the facts of a given case interfere with
that agenda, every effort must be made to exclude them from the
courtroom.

Subverting the Quest for Justice

Bail and Release on Recognizance

At his arrest or his initial appearance on charges, a suspect may
be released on his own recognizance or on bail (assuming charges
aren’t dismissed outright). In many jurisdictions, a judge can deny
bail if a suspect has a criminal record, or seems to pose a danger to
the community. In the rest, he can hold the suspect without bail only
if there is substantial doubt he’ll return for trial. But due to over-
crowded cells—and the protests of Excuse-Making “civil liberties”
attorneys—many judges try to minimize the number of criminals
held for trial in jail. This often means absurdly dangerous leniency.

Consider a typical case, that of career criminal Philip ]. DiCarlo.
Wanted on numerous felony warrants in Massachusetts, he was ar-
rested on separate charges in Florida, but freed on only $2,626 bail.
He finally surrendered to Massachusetts authorities. In exchange for
a guilty plea, DiCarlo bargained fifteen felony burglary charges down
to only eight counts, and got a sentence allowing parole eligibility
after only two years. Despite being warned of the man’s 20-year adult
criminal record, the judge then postponed the imposition of the sen-
tence, and freed DiCarlo on his own recognizance so that he could be
with his family for the holidays. Showing more common sense than the
judge, DiCarlo promptly skipped town.!

Other bail incidents are no laughing matter. Despite convictions
for two murders, two armed robberies, and an assault, Jerold Green
of Philadelphia was nonetheless released on bail while appealing the
second homicide verdict. After losing his appeal, Green didn’t bother
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reporting to prison. Instead, while being hunted, he committed a
third murder.2

Or take the case of Steven Judy, imprisoned after three violent
crimes involving kidnapping and stabbing during the 1970s. Paroled,
he soon committed another robbery—yet was still granted bail. While
free, he murdered an Indiana woman and her three children.?

Such incidents aren’t rare. The U.S. Justice Department reports
thirty-five percent of those with serious criminal records, and who
are freed on bail, either violate their release conditions, fail to reap-
pear for trial, or are arrested for new crimes during the bail period.
And this statistic includes only known violations.?*

Fxcuse-Making “civil libertarians” argue that the rights of sus-
pects to be freed on bail may be denied based only on “speculation”
about their criminal tendencies.” But as the examples and statistics
show, the danger of releasing career criminals is no matter of mere
speculation. Career felons should never be released on recognizance,
or bail. Bail is nof a fundamental human right, or an end in itself: it’s
a means to an end. Like the right to vote, it's only a contextual,
procedural right, whose purpose is to secure the substantive rights of
life, liberty, and property.

Everything said about excluding evidence and confessions ap-
plies equally here. To defend bail for proven predators as some fun-
damental right is to subordinate the system’s ends to its means. Judg-
ing a man by his past record is both wise and just; and a chronic
criminal can claim no “right” to be judged otherwise. This point,
however, is lost on those who hold the deterministic, “criminal-as-
victim” premise.

Plea Bargaining

In Nevada, a man killed his girlfriend by forcing a large quantity
of bourbon down her throat. A good case could have been made for
premeditated murder, or at least second-degree homicide. But, in a
plea bargain deal, the court allowed the defendant to plead guilty to
a reduced charge of involuntary manslaughter. In exchange, he re-
ceived a mere three-year sentence, and was released after only 22
months.26

In a 1981 courtroom deal, a Massachusetts man pled guilty to a
charge of raping a female jogger. In return, he was sentenced to ten
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years at Concord Reformatory, a sentence which meant a minimum
of only one year to be actually served. But by the terms of his plea
bargain arrangement, he spent only three days in jail before being
transferred to a halfway house. That surely taught him an encourag-
ing lesson about the justice system. In 1984, he was arrested for
burglary and another rape—and became the prime suspect in seven
other attacks on women.?” Or consider the young Wisconsin man
who confessed to three armed robberies of savings and loan compa-
nies. A plea bargain deal placed this dangerous, repeat felon on
probation for his full sentence, sending him instead to a “work re-
lease” program at the Milwaukee House of Correction. While serving
this “sentence,” he was driven around town by social workers, alleg-
edly trying to find a job. Instead, he brazenly robbed two more sav-
ings and loan branches. Four days after being released from the pro-
gram, he robbed yet another.?

These are but a few examples of the thousands of sentencing
outrages occurring daily throughout the nation. If a criminal is finally
arrested after a string of offenses, and if the prosecutor decides to
accept the case, and if police evidence isn’t thrown out on “exclusion-
ary rule” grounds—then the criminal’s next way to evade justice is
to “cop a plea.” Today, 80 to 90 percent of all convictions stem from
pre-trial guilty pleas, invariably to reduced charges, negotiated be-
tween prosecutors and defense attorneys, and rubber-stamped by
judges.?

Such cynical maneuvers allow criminals to evade the full penal-
ties of their crimes by receiving reduced punishment or probation;
permit lazy prosecutors to enhance their political careers by boasting
of high “conviction rates”; let defense attorneys quickly handle a
large number of clients (and collect a large number of fees) without
ever having to prepare for trial; and (allegedly) help harried judges
quickly clear clogged court calendars and jammed jails. It's the tri-
umph of expediency over justice. Everyone leaves the courtroom
smiling—except for the crime victims, who, ignored in the proceed-
ings, look on in shocked disbelief and rage, realizing that they have
just been mugged again.*

As Wisconsin Circuit Court Judge Ralph Adam Fine observes,
plea bargaining is essentially a bribe to the defendant, a “payoff for
a guilty plea,”! to entice him not to bother everyone with a trial. As
a reward, a rape charge may be reduced (usually without the victim's
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knowledge or consent) to mere “assault and battery”; and multiple
crimes (say, breaking-and-entering, assault, and robbery} may be
combined into a single charge (e.g., “assault”). Once the deceit starts,
there’s no end to it—as in the routine courtroom trick called “swal-
lowing the gun,” i.e., reducing an armed-robbery charge to unarmed
robbery, by simply ignoring the use of a gun in the crime.*? Finally,
even the sentences meted out for the remaining reduced charges are
usually softened. Multiple sentences often are allowed to be served
concurrently, rather than consecutively, letting the criminal pay only
once for several offenses; or, with the complicity of a prosecutor, a
“first offender” (i.e., one whose carefully edited record is presented
to seem innoctious) may “walk” on a suspended sentence and proba-
tion.

The flip side is that the defendant is often made to understand
that, should he plead innocent and lose in court, the prosecutor and
judge will punish him with harsher sentences than he would have
gotten if he had “gone along.” In this way, even innocent people are
sometimes bullied into a guilty plea, and are denied their day in
court.

Plea bargaining falsifies the defendant’s true criminal record. In
the case of the innocent defendant, it gives him the taint of a convic-
tion he doesn’t deserve. In the (far more usual) case of a guilty defen-
dant, it makes him look less menacing than he really is, and more
worthy of further “breaks” from the next judge he sees.

This, of course, is a clear incentive fo criminality. “Should we be
surprised,” asked former Chief Justice Warren E. Burger, “if the word
gets around . . . that you can commit two or three crimes for the price
of only one?”3 The U.S. National Advisory Commission on Criminal
Justice Standards and Goals concluded in 1973 that “plea bargaining
results in leniency that reduces the deterrent impact of the law.”
Today, it's also a ruse by which judges and lawyers skirt the tough
sentencing requirements of new mandatory sentencing laws for re-
peat offenders. Prosecutors don’t bother telling the judge about a
repeat offender’s prior record, and the judge doesn’t ask. Or, charges
are simply reduced in advance, to compensate for the harsher penal-
ties mandated by the actual offense.*

In 1971, the U.S. Supreme Court put its imprimatur on this cyni-
cal practice, calling plea bargaining “an essential component of the
administration of justice. . . . If every criminal charge were subjected
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to a full-scale trial, the States and the Federal Government would
need to multiply by many times the number of judges and court
facilities,” The practice, echoes the American Bar Association, “saves
time and conserves resources which can be applied to other pending
cases.”%

But that is nonsense. In 1975, the state of Alaska’s attorney gen-
eral ordered an end to all plea bargaining. Other jurisdictions, such
as New Orleans and Pontiac, Michigan, have also rejected it. They
all found that there was no sudden tidal wave of “not guilty” pleas,
requiring a trial and swamping the system. In fact, as the National
Institute of Justice discovered in a 1980 investigation of the Alaska
experiment, “Guilty pleas continued to flow in at nearly undimin-
ished rates. Most defendants pled guilty even when the state offered
them nothing in exchange for their cooperation.” Contrary to expec-
tations, cases were actually processed more rapidly in each major juris-
diction, and sentences were more severe. As one prosecutor put it,
“I was spending probably one third of my time arguing with defense
attorneys. Now we have a smarter use of our time."

The key was for prosecutors to screen cases carefully before defen-
dants were charged. Faced with air-tight cases against them, guilty
defendants simply threw in the towel and pled guilty, anyway. In
addition, ending plea bargaining put responsibility back into every
level of the system: police did better investigating; prosecutors and
lawyers began preparing their cases better; lazy judges were com-
pelled to spend more time in court and control their calendars more
efficiently. Most importantly, justice was served—and criminals be-
gan to realize that they could not continue their arrogant manipula-
tion of a paper-tiger court system.

Tough prosecution and sentencing does not clog the court sys-
tem: it deters crime from occurring in the first place. Since repeat offend-
ers commit most of the crime, careful case screening and “no-deals”
prosecution tend to incapacitate a greater percentage of this group
for longer periods—and thus actually reduce caseloads in the long
run.

That's the practical side. But more basic is the moral issue: Should
the victims of these criminals expect anything less from our system
of justice? And should the Excuse-Making Industry be allowed to
thwart justice by corrupting the system?
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Competency Hearings and Insanity Defenses

The hijacker of a New Orleans bus was found incompetent to
stand trial, thanks to psychiatric testimony. Instead of incarceration,
he was released. Fifteen months later, he was back in court—for
dismembering his roommate.

A former Connecticut policeman killed his wife, but, due to “ex-
pert” psychiatric testimony, was acquitted of murder charges on the
ground of insanity. He spent only three months under psychiatric
treatment. Five years later, he was arrested once more-~for killing
his second wife.%

But for irony worthy of Hitehcock, the tale of serial killer Edward
Kemper can’t be topped. After shooting both his grandparents as a
teenager, Kemper spent the next four years in a mental hospital. In
1969, he was returned to the California Youth Authority, whose “ex-
perts” disputed the court psychiatrist’s diagnosis and paroled him to
his mother. Later, Kemper was examined by two parole psychiatrists,
who recommended that his juvenile records be sealed to let him live
a “normal” adult life. One of them wrote: “I see no psychiatric reason
to consider him to be a danger to himself or any other member of
society.” Yet at that very moment, out in their parking lot, in the
trunk of Kemper’s car, was the corpse of his third female murder
victim that year.

Because of their “expertise,” there would soon be five more.”

These cases graphically demonstrate that psychiatry cannot really
judge the sanity of criminal defendants, let alone predict their future
danger to society. Yet psychiatrists play a major role in the criminal
justice system. They testify concerning a defendant’s “state of mind”
at the time of his crime; judge whether he can grasp the charges
against him and assist in his own legal defense; decide (if he’s com-
mitted to a mental hospital) when he’s “cured” and “safe” to return
to society. By their “expert” testimony in competency hearings, and
in “insanity” and “diminished capacity” defenses, they frequently
help dangerous criminals escape the wheels of justice.

Criminals found “insane” spend, on average, far less time in
custody than do those sent to prison for the same offenses. In New
York from 1965-1976, those acquitted of murder by reason of insan-
ity, and subsequently released from mental hospitals, spent an aver-
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age of less than a year and a half in custody. (One murderer spent
just one day in a hospital.) Similarly, New Jersey murderers found
insane were released, on average, in just two years. In Florida, those
released from mental hospitals following first-degree murder acquit-
tals spent fewer than three years in psychiatric custody; by contrast,
those convicted and sent to prison spent nearly ten years in confine-
ment. Meanwhile, other studies have found that over a third of re-
leased criminal patients are rearrested.®

Stories of how clever criminals manipulate psychiatrists are leg-
endary. In Two of a Kind—a brilliant, harrowing account of the “Hill-
side Strangler” case—author Darcy O'Brien shows how cold-blooded
serial killer Ken Bianchi fooled three prominent psychiatrists by
feigning a “multiple personality” disorder. Had he been successful,
he would have been sent to a mental hospital instead of prisen,
staged a miraculous “recovery,” and soon have been released to prey
again on young women. But even after a hypnosis expert proved that
Bianchi had faked his hypnosis sessions and multiple personalities,
the psychiatrists (though not the judge) remained stubbornly con-
vinced that their “insanity” diagnoses had been correct.®

Perhaps the most egregious case is that of Thomas Vanda. In
1971, he murdered a 15-year-old girl, but was found “not guilty by
reason of insanity” and sent to a mental institution. Released only
nine months later, Vanda was soon arrested for the stabbing death
of a 25-year-old woman. While in custody, he wrote another jailed
murder suspect, advising him how to fake insanity. Vanda told him
to offer bizarre interpretations of the famous Rorschach “inkblot
test,” to feign “hearing voices” that “told you to do your crime,” and
to “act crazy in front of the staff.” A Chicago psychiatrist had already
judged Vanda legally insane for the second murder. Shown Vanda’s
letter, he still insisted he had no cause to alter his finding. %

After psychiatrist Stanton Samenow and an associate studied
dozens of people acquitted under the insanity defense, they con-
cluded that most’of them “aren’t crazy at all. . . . They were rational,
purposeful and deliberate in what they did. But they were very astute
at conning the system, the courts, the psychiatrists and the hospital
into believing that they were mentally ill, thereby beating the
charge.”#

Samenow, who has spent years studying criminals firsthand,
also dismisses the idea that even the perpetrators of ghastly crimes
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operate under an “irresistible impulse” or compulsion. “What is ha-
bitual is not necessarily compulsive and beyond one’s control,” he
warns. “Behind the appearance of uncontrollable impulse lies the
stark reality of the offender’s calculating and proficient method of
operating. . . . From my clinical observations, I have concluded that
“kleptomaniacs’ and ‘pyromaniacs’ are simply people who enjoy
stealing or setting fires.” (As another observer put it, a crime may be
sickening, but not necessarily “sick.”)*

Samenow also cites the example of “Son of Sam” serial killer
David Berkowitz. After capture, Berkowitz claimed that demons were
talking to him through a dog, and had ordered him to kill. Later, he
acknowledged he’d been faking insanity. “There were no real de-
mons, no talking dogs, no satanic henchmen. I made it all up via my
wild imagination so as to find some form of justification for my crimi-
nal acts against society.”%

Several courtroom outrages, however have prompted a new look
at the validity of psychiatric involvement in the legal system. One
was the infamous diminished capacity, “Twinkie” defense of Dan
White, who shot San Francisco’s mayor and a city superintendent in
1978. Despite abundant evidence of premeditation,® the jury ac-
cepted psychiatric testimony that (among other excuses) White’s
mental control was impaired because of eating junk food. They found
him guilty only of involuntary manslaughter. The other major out-
rage was the murder acquittal of would-be presidential assassin John
Hinckley “by reason of insanity.” This led to a reform of federal law.
Before then, prosecutors had to prove the defendant sane; now, the
defense must prove him insane.

But even this doesn’t get to the heart of the matter. Psychiatrist
Lee Coleman warns that “psychiatrists do not have the tools that
society thinks they have. They have no special way of predicting who
will commit a criminal act or of determining when a criminal is cured
of antisocial tendencies. They have no tests to determine a person’s
innermost thoughts, even though the courts assume they do.” He
argues that “psychiatry should be stripped of its state-given powers,”
by banning psychiatric testimony in legal proceedings, as well as
abolishing the “insanity” and “diminished capacity” defenses. 4

This does not mean that judges and juries would be spared the
legal task of determining criminal intent; only that “in determining
what, if any, criminal intent was present, and in deciding punish-
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ment, [they] need no help from psychiatrists .... A decision on
intent should be based on the factual evidence surrounding the
crime.” A defense attorney would still be free to argue that the defen-
dant was in an impaired mental state during his crime. But evidence
would be limited to fact-based testimony of witnesses, citing the
defendant’s bizarre or irrational statements and behavior.¥” It would
not include fanciful theoretical speculations by Excuse-Making “ex-
perts,” using inkblots and word-association “tests” to decipher the
alleged impact of junk food or an over-possessive mother on the
defendant’s presumed mental state.

This is a common-sense approach to putting objectivity and re-
sponsibility back into criminal proceedings.

Probation and Parole

Parole is the release of a convict, under periodic supervision,
after he has served only a portion of his sentence. Probation is the
conditional release of an individual found guilty of a crime, as an
alternative to incarceration, also usually under periodic supervision.
Both are used routinely, and both are progeny of the Excuse-Making
Industry.

As one criminology text puts it: “Parole can be considered as an
extension of the rehabilitative (and now reintegrative) program of the
prison. ... If prisons are, in fact, to be concerned with modifying
criminal behavior so that the offender can eventuaily be reintegrated
into society, parole is also supposed to provide the supervision and
assistance that makes successful reintegration possible.” [Emphasis
in original]*®

A measure of that “success” lies in the dismally high rates of
inmate recidivism (i.e., percentages of inmates who commit subse-
quent crimes after release). A RAND Corporation study found that
about half of those sentenced to probation in California were con-
victed of another crime within three years.®® And “success rates for
probation,” concede its backers, “are generally considerably higher
than for parole.”® The Bureau of Justice Statistics released a 1985
study showing that 42 percent of inmates arriving at state prisons
were on parole or probation for an earlier conviction at their time of
arrival, Twenty-eight percent of these would still have been in prison
for the earlier offense, had they served out the maximum term to
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which they were sentenced.’! This means, of course, that thousands
of people were needlessly subjected to robbery, assault, even mur-
der, through the early parole and probation releases of convicted
felons.

One example symbolizes them all. Larry Gene Bell had been
involved in abnormal sexual incidents since he was a child. In 1975,
at age 26, he tried to force a young housewife into his car at
knifepoint. Bell plea bargained a deal to avoid prison by undergoing
psychiatric treatment. He quit after two visits. Five months later, Bell
tried to force a co-ed into his car at gunpoint. A psychiatrist recom-
mended mental hospitalization, but Bell got a five-year prison sen-
tence instead. However, after just 21 months, Bell was released on
parole.

Later, on probation, he terrorized a little girl and her mother with
obscene phone calis. Result: another plea bargain, and more proba-
tion, with orders to see a psychiatrist. He again stopped treatment
after a short time. The climax came in 1985, when Bell kidnapped,
sexually assaulted, then murdered two young girls. He was subse-
quently linked to the case of another missing woman, and suspected
in the deaths of three more.*

Here we see many tools of the Excuse-Making Industry in action:
plea bargaining, psychiatric defenses, early parole, suspended sen-
tences, and probation. And we see the terrible price such policies
regularly exact.™

The ideological origins of parole and probation are obvious.
There are also pragmatic, cynical considerations motivating their pro-
ponents.

Probation is the routine sentence for any first offender, often
regardless of the severity of the crime. As in the example above, it's
frequently “imposed” even in subsequent offenses. The reason? To
free up overcrowded jail and prison cells. In 1985, for example, there
were 503,300 state prison inmates and 255,000 federal prisoners. In
the same year, there were 277,400 people out on parole, and a whop-
ping 1,870,100 on probation.™

There is an equally cynical reason for parole—namely, control of
inmates. Parole is the handmaiden of “indeterminate sentencing”—
sentences of indefinite length, with only the maximum and minimum
specified. As the previously cited criminology text notes, the main
reason underlying the developmeént of parole in America was “short-
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ened imprisonment as a reward for good conduct.”> By holding out
the carrot of an early release, and poising the stick of a full sentence
over the inmate’s head, prison authorities suppress inmate violence.
In short, rather than risk the safety of the guards (and the warden’s
job) in prison uprisings, the prison bureaucrats prefer to risk the lives
and property of the public with early releases.

Neither parole nor probation are justifiable, practically or mor-
ally. They are a demonstrable failure in reducing inmate recidivism.
They undermine the deterrent impact of the law on criminals, while
demoralizing crime victims with their outrageous leniency. Most im-
portant, they jeopardize public safety. They amount to playing Rus-
sian Roulette with innocent human lives.
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Plea Bargaining: An Unnecessary Evil

by Ralph Adam Fine

I. Introduction

The United States Supreme Court has acknowledged that plea
bargaining would not exist in what it called an “ideal world.”! Simi-
larly, the Wisconsin Supreme Court recognizes that, in the words of
the current Chief Justice, Nathan $. Heffernan, the practice does not
“offer exact justice to the state and the defendant”? and “can tend to
subvert the ends of justice rather than to advance them.”® As I point
out in Escape of the Guilty,* plea bargaining is a double evil: it encour-
ages crime by weakening the credibility of the system on the one
hand and, on the other, it tends to extort guilty pleas from the inno-
cent. Nevertheless, an overwhelming majority of those in the crimi-~
nal justice system accept plea bargaining as an “important compo-
nent of this country’s criminal justice system.” The natural question
is “Why?” The answer is a combination of “myth” and “expediency.”

Most defenders of plea bargaining believe that without it an al-
ready overburdened criminal justice system would grind to a halt.
Thus, for example, the Wisconsin Supreme Court has recognized
that “plea bargaining is accepted pragmatically as a device to speed
litigation . . .. #6 As we shall see, however, this “system would be-
come clogged” rationale is a myth. Plea bargaining has been success-
fully abolished when those in the system have wanted to make a ban
work: in Alaska; in New Orleans, Louisiana; in Oakland County
(Pontiac) Michigan; in Ventura County, California; and, in a petri-
dish examplie, in New Philadelphia, Ohio. Stripped of the only rea-
son for which courts have tolerated the practice, plea bargaining
stands naked against the winds of justice.

“Plea bargaining” is that bushel basket of practices whereby a
prosecutor agrees to:

» charge a crime or crimes less seriously than the facts war-
rant, and/or

84
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+ reduce a charge or charges already issued, and/or

« dismiss a charge or charges already issued, and/or

+ not issue additional charges, and/or

+ make a sentence recommendation, all in return for a guilty or a
no contest plea. It includes what has variously been described as
“charge bargaining” and “sentence bargaining” as well as “plea bar-
gaining.” Importantly, however, whatever form the leniency takes,
the leniency is payment to a defendant to induce him or her not to
go to trial. The guilty or no-contest plea is the quid pro quo for the
concession; there is no other reason. Thus, plea bargaining does nof
encompass those situations where the facts of a particular case may
justify a lenient sentence, a dismissal, or reduction. Obviously, for
example, if a case initially charged as “first-degree murder” is discov-
ered to be, in reality, “manslaughter,” reducing the charge to “man-
slaughter” is not plea bargaining but justice. By the same token, con-
sideration to a defendant may be warranted, in appropriate cases, to
get his or her help in catching or convicting a “bigger fish” or to avoid
the trauma of a trial for a particularly fragile victim.” Again, this is
not plea bargaining but—if appropriate-—justice for society and for
the victim.

One of the excuses often advanced for plea bargaining is that
“half a loaf is better than none” when the evidence is weak, and that
it is better to “get a dangerous person off of the streets for a short
time” than risk an acquittal. This argument was punctured by Dan
Hickey, a chief prosecutor in Alaska both before and after that state
abolished plea bargaining in 1975:

It is, in essence, a meaningless gesture to take in a whole lot of
bad cases that can’t be proved and bargain them out for
meaningless dispositions. It is no solution to crime in this
country to run someone through the process to get some kind
of conviction which, more often than not, is for something
much less than they were accused of and which results in
something which really doesn’t mean anything in terms of
real punishment.®
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Charging a rape as “disorderly conduct,”” for example, under the
aegis of a “half a loaf is better than none” theory disables justice as
the victim wonders, and the criminal gloats, at the law’s impotence.

II. The Arguments Against Plea Bargaining

The criminal law protects society in three major ways: deterrence,
isolation, and rehabilitation. We attempt to deter persons from com-
mitting crimes with the threat of punishment, and rehabilitate those,
who for one reason or another, have not been deterred. If deterrence
and rehabilitation both fail, there is no alternative but to isolate the
offender from the rest of society through long-term incarceration.

A. Plea Bargaining Weakens Deterrence

The very essence of deterrence is credibility. As I point out in
Escape of the Guilty, we keep our hands out of a flame because it hurt
the very first time (not the second, fifth, or tenth time) we touched
fire. If deterrence is to work, we must, in the words of noted Norwe-
gian law professor and criminologist, Johannes Andenaes, make “the
risk of discovery and punishment” outweigh “the temptation to com-
mit crime.”1° Yet, plea bargaining destroys this needed credibility. A
good example is what happened in two states with strict gun laws.

Massachusetts and Michigan have both tried to control the un-
lawful use of guns. Starting in April of 1975, someone carrying a
handgun without a license in Massachusetts faced a mandatory one
year in jail. Michigan’s anti-gun law went into effect in 1977 and
required that an additional two years be tacked on to any felony
sentence if the defendant was carrying a gun at the time of the crime.
Prosecutors and judges in Massachusetts took the law seriously and
it worked, However, the Michigan story, as James Q. Wilson relates,
was different:

Many judges would reduce the sentence given for the origi-
nal felony (say, assault or robbery) in order to compensate
for the add-on. In other cases, the judge would dismiss the
gun count. Given this evasion, it is not surprising that the
law had little effect in the rate at which gun-related crimes
were committed.!!



Plea Bargaining: An Unnecessary Evil / 87

As a 1973 report of the U.5. National Advisory Commission on
Criminal Justice Standards and Goals concluded:

Since the prosecutor must give up something in return for the
defendant's agreement to plead guilty, the frequent result of
plea bargaining is that defendants are not dealt with as se-
verely as might otherwise be the case. Thus plea bargaining
results in leniency that reduces the deterrent impact of the
law .12

Deterrence is, of course, further weakened as the criminal brags
about his deal and spreads word throughout the community that the
law has no teeth. Dean Roscoe Pound of the Harvard Law School,
who studied plea bargaining in the 1920s, called it a “license to violate
the law”!® and, over a hundred years ago, the Wisconsin Supreme
Court derisively condemned it as “a direct sale of justice.”4

B. Plea Bargaining Weakens Respect for the Law

An essential component of rehabilitation is a respect for society
and its laws. However, plea bargaining teaches the criminal that
judges and lawyers can ignore the law when it is expedient to do so.
Significantly, many plea bargains result in charges that cannot be
sustained by the facts. One common plea bargain in Wisconsin is to
reduce a charge of “operating [a] vehicle without [the] owner’s con-
sent,” a two-year felony,® to “joyriding,” a nine-month misde-
meanor,'6 even though the car may have been damaged and return of
the vehicle undamaged within twenty-four hours is an element of the
misdemeanor charge.’” Prosecutors, of course, should issue only
those charges for which the evidence would support a conviction at
trial. '8 Milwaukee County District Attorney E. Michael McCann, ap-
parently goes a step further and advocates an even more rigorous
screening, at least under some circumstances. Thus, several years
ago, although he publicly stated that two Green Bay Packers players
accused of sexual assault were guilty of “indecent and immoral sexual
overreaching”!® and that their conduct in connection with the inci-
dent was “reprehensible, shameful and depraved,”? he declined to
prosecute them because he “determined that the state [would] be
unable to prove the guilt of the two men beyond a reasonable
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doubt.”?! This, as Wisconsin Supreme Court Justices Donald W.
Steinmetz and Roland B. Day have noted,? is an even stricter stan-
dard than that recommended by the American Bar Association? and
would, obviously, preclude many plea bargain arrangements.

Nevertheless, plea bargaining often involves fiddling with the
facts.?* As a prosecutor told two researchers working under a Na-
tional Institute of Mental Health grant: “A lot of fictions are entered
into. For instance, with the elements. In order to get within a lesser
included offense, people kind of fudge the facts a bit. I've seen some
people plead guilty ... to attempted possession of narcotics, and I
think that is pretty hard to do!"®

What is the “spree” criminal to think when it is “bargain day” at
the courthouse: four armed robberies for the price of one? What is
an impressionable young man to think when, after smashing up a
stolen car, he is allowed to plead guilty to the reduced charge of “joy
riding?”? As one commentator has recently written, plea bargaining
“often destroys the integrity of the criminal justice system by allow-
ing defendants to appear to be convicted of crimes different from the
ones they actually committed.”%”

One of the biggest fictions connected with plea bargaining is the
practice of permitting a defendant to plead “guilty” while simulta-
neously proclaiming his or her innocence. Although authorized by
Nerth Caroling v. Alford®®—which was, significantly, a death penalty
case—it is an Alice in Wonderland expediency that vitiates public confi-
dence in the criminal justice system. Simply put, if we want defen-
dants to respect the law, we must enforce it with justice and honesty.

C. Plea Bargaining Tends to Extort Guilty Pleas

A 1967 report issued by the President’s Commission on Law En-
forcement put the issue squarely: “There are also real dangers that
excessive rewards will be offered to induce pleas or that prosecutors
will threaten to seek a harsh sentence if the defendant does not plead
guilty. Such practices place unacceptable burdens on the defendant
who legitimately insists upon his right to trial.”? Six years later, the
National Advisory Commission of Criminal Justice agreed:

Underlying many plea negotiations is the understanding—or
threat—that if the defendant goes to trial and is convicted he



Plea Bargaining: An Unnecessary Evil / 89

will be dealt with more harshly that would be the case if he
had pleaded guilty. An innocent defendant might be per-
suaded that the harsher sentence he must face if he is unable
to prove his innocence at trial means that it is to his best
interest to plead guilty despite his innocence.®

The case that sanctions this type of extortion is Bordenkircher v.
Hayes, 3! where the Supreme Court permitted a prosecutor to “up the
ante” in order to obtain a guilty plea on a bad check charge. This is
how the prosecutor put it when he questioned Hayes about it at a
later hearing:

Isr't it a fact that I told you at [the initial bargaining session]
that if you did not intend to plead guilty to five years for this
charge and . .. save the court the inconvenience and neces-
sity of a trial and taking up this time that I intended to return
to the grand jury and ask them to indict you based upon
these prior felony convictions?32

An indictment as a repeater would subject Hayes, if convicted
on the bad check charge, to a mandatory life term. Nevertheless,
Hayes exercised his constitutional right to a jury trial and, true to his
word, the prosecutor obtained the repeater indictment. Hayes was
convicted and sentenced to the mandatory life term. In affirming the
conviction the Supreme Court explained that there was no “punish-
ment or retaliation so long as the accused [was] free to accept or reject
the prosecution’s offer.”3 The Court wrote:

Plea bargaining flows from “the mutuality of advantage” to
defendants and prosecutors, each with his own reasons for
wanting to avoid trial. . . . Defendants advised by competent
counsel and protected by other procedural safeguards are
presumptively capable of intelligent choice in response to
prosecutorial persuasion, and unlikely to be driven to false
self-condemnation.™

Those in the system do have “their own reasons for wanting to avoid
trial” and, unfortunately, those reasons usually have very little to do
with “justice.”
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1. Advantages for Prosecutors

Prosecutors want to avoid trial for a number of reasons. Perhaps
the most important reason in the context of an analysis of plea bar-
gaining is that trials are hard work and many prosecutors have heavy
case loads. A case that is “dealt away” is seen as a case that does not
have to be tried. An experienced assistant district attorney in Milwau-
kee County once admitted to me that plea bargaining was a “conces-
sion to the burned out” prosecutor that “keeps us on the job for ten
or fifteen years when we might otherwise burn out after two to
three.”

2. Advantages for Defendants

Defendants also want to avoid trial for a number of reasons.
Those who are clearly guilty fear that once the judge hears all the
grisly details from the victims the resulting sentence will be more
severe than if the judge had heard a dispassionate statement of the
facts from the lawyers. Additionally, defendants may fear that the
prosecutor will recommend, and the judge will impose, a more se-
vere sentence just because—in the words of the Hayes prosecutor—
they both had to endure “the inconvenience and necessity of a trial.”
Finally, of course, defendants are usually getting great plea bargained
deals. In fact, one excellent and tenacious defense lawyer once told
me, on the record, that he was removing his client’s case from my
court® because he had worked out a “great plea bargain” with the
prosecutor, which he did not think I would accept. When I asked for
specifics, he replied that he did not want to tell me the deal because
“[ylou’d be so grossed out.”¥

3. Advantages for Defense Lawyers

Many defense lawyers in the private bar rarely, if ever, take
criminal cases to trial; they plead their clients guilty. That is the only
way some of them can earn a living given the fact that they usually
represent people who have either very little money or none at all. In
the latter case, the lawyers are paid by government programs and the
fees are such that taking a case to trial is usually not economical. In
the former case, a client and his family may be able to come up with



