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Lost Articles

Peripatetics

The Constitution says that to be elected to the
U.S. Senate, a person has to be 30 or older, a cit-
izen for at least nine years, and a resident of the

state from which the candidate is elected.
Alas, it says nothing about knowing American history.
Good thing for Sen. Lindsey Graham (R-S.C.). He’d

have to find honest work.
Interviewed after last January’s State of the Union

address, Graham was asked about the situation in Iraq.
Trying to put the difficulties in perspective, he said the
United States did not get its constitution until 1789.

Buzz! Wrong answer, Sen. Graham. But as a consola-
tion prize you get to take home a copy of Merrill
Jensen’s book The New Nation: A History of the United
States During the Confederation, 1781-1789. We’ll also
throw in a copy of Herbert Storing’s What the Anti-Fed-
eralists Were For. And thanks for playing our game.

Seriously, I realize that children learn virtually noth-
ing about the eight years before 1789 during which the
United States existed under the Articles of Confedera-
tion. But shouldn’t someone who holds himself quali-
fied to be a U.S. senator know that what we call “the
Constitution” was really America’s second constitution?

The Articles were adopted by the Second Continen-
tal Congress on November 15, 1777, and took effect
after ratification on March 1, 1781. That was seven
months before Cornwallis surrendered at Yorktown on
October 19, 1781, and two and a half years before the
Treaty of Paris was signed on September 3, 1783.

They remained in effect until “the Constitution” dis-
placed them in 1789. The process by which the Articles
were scrapped—rather than amended—in favor of an
entirely new blueprint was dubious. As the Anti-feder-
alist “Federal Farmer” (most likely Melancton Smith of
New York) wrote in October 8, 1787, had the people
known that a new constitution creating a strong central
government was to be written, “no state would have
appointed members to the convention.”

Eight years is a significant period for a nascent coun-
try to endure after breaking away from an empire. Sen.
Graham’s remarks were meant to suggest that what took
place in the United States during that time was similar
to what’s taking place now in Iraq. But that is ridicu-
lous. The 13 states did not embroil themselves in civil
war or sectarian violence—neither internally nor with
one another. Quite the contrary.

How was life under the Articles of Confederation?
As Merrill Jensen writes,“Americans fought against and
freed themselves from . . . coercive and increasingly cen-
tralized power. . . . They did not create such a govern-
ment when the Articles of Confederation were written,
although there were Americans who wished to do so.
. . . Thus the American Revolution made possible the
democratization of American society by the destruction
of the coercive authority of Great Britain and the estab-
lishment of actual local self-government within the sep-
arate states under the Articles of Confederation.”

Under the Articles, Congress had no power to tax or
to erect trade barriers. If it needed revenue it had to
petition the states. There was no separate executive
branch.

People in the new states, Jensen writes, were full of
optimism about the possibilities ahead. Criminal codes
were made more humane, with the death penalty
removed for all crimes but murder and, in some cases,
treason. Property qualifications for voting were abol-
ished over time. Charities and mutual-aid societies were
formed, along with library, scientific, and medical associ-
ations. Schools were founded. The union of church and
state was increasingly opposed.

Of course there was slavery, which contradicted the
philosophy espoused in the Declaration of Indepen-
dence. But “[w]ithin a few years after 1775, either in
constitutions or in legislation, the new states acted
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against slavery. Within a decade all the states except
Georgia and South Carolina had passed some form of
legislation to stop the slave trade,” Jensen writes. New
England states and Pennsylvania took steps toward abo-
lition, and anti-slavery societies flourished.

What about the economies of the states? We can
infer much from the fact that those who wanted to
overthrow the Articles for a new constitution warned of
coming economic turmoil if the central government
were not fortified. Hence turmoil was a prediction not a
description. Although individuals (white males) were
free to a hitherto unknown extent, the states were no
models of laissez faire.

Rent-seeking (political entrepreneurship) was ram-
pant in the states, as it has been in every real-world 
system. Subsidies, loans, trade restric-
tions, and land giveaways were com-
mon. In this largely agrarian society,
Jensen writes,“the dominant note was
sounded by American merchants and
business men who lived mostly in the
seaport towns. . . . Their power was
born of place, position, and fortune.
They were located at or near the seats
of government and they were in direct
contact with legislatures and govern-
ment officers. They influenced and
often dominated the local newspapers
which voiced the ideas and interests of
commerce and identified them with
the good of the whole people, the state, and the nation.”

Merchants and manufacturers disagreed on what kind
of government intervention should exist, but not on
whether it should exist. That’s because they had different
competitors. Merchants liked imports but wanted barri-
ers to foreign (especially British) shipping, while manu-
facturers wanted barriers to foreign goods and didn’t
care about shipping. Part of the impetus to a strong cen-
tral government was business’s desire for a uniform
national economic policy, since individual states, acting
alone, could hurt themselves by having more stringent
restrictions than their neighbors and one state could
capture the lion’s share of trade by competitively lower-
ing its barriers. In other words, the consolidation of
1789 was part regulatory cartel.

Regional Differences

There were also regional differences. Most manufac-
turing was in the North, so protectionist sentiment

was concentrated there. The South had little manufac-
turing and wanted access to cheap foreign goods.Thus
high protective tariffs found little support. Northerners
who coveted the southern market realized that only a
nationwide trade policy would serve their interests. On
the other hand, southern farmers wanted as many ship-
ping options as possible and had little interest in restric-
tions on foreign carriers.

State economies suffered booms and busts—and a
depression in 1784–85—thanks to paper money, gov-
ernment banking policies, and other intervention. But
the crises were not extraordinary. As Jensen summa-

rizes,“There is nothing in the knowable
facts to support the ancient myth of idle
ships, stagnant commerce, and bankrupt
merchants in the new nation. As long
ago as 1912, Edward Channing demon-
strated with adequate evidence that
despite the commercial depression,
American commerce expanded rapidly
after 1783, and that by 1790 the United
States had far outstripped the colonies
of a few short years before.”

Despite the heavy intervention, the
states still had virtually an unprecedent-
ed degree of economic freedom.A per-

son could easily get a plot of land and take care of his
family by farming. There was no distant overbearing
central bureaucracy to worry about. Contact with gov-
ernment was minimal. Imagine what the economic
growth and the justice of income patterns would have
been had the states practiced laissez faire!

Thus contrary to Sen. Graham, pre-1789 America
had a constitution, almost no central government, pros-
perity, and peace. Not too shabby.

The reasons for junking the Articles of Confedera-
tion for the Constitution are worthy of study but too
big a topic for this column. Suffice it to say, as Jensen
did, that “the founding fathers who wrote the Constitu-
tion of 1787 were quite a different set of men from
those who signed the Declaration of Independence in
1776.”

20T H E  F R E E M A N :  I d e a s  o n  L i b e r t y

S h e l d o n  R i c h m a n

Thus contrary to
Sen. Graham,
pre-1789 America
had a constitution,
almost no central
government,
prosperity, and peace.
Not too shabby.


