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Five years ago a Florida jury somehow conjured up
punitive damages of $145 billion for a class of
tobacco plaintiffs. Two years later a California

jury recommended a $28 billion treasure trove for a
single claimant. And in 1998 four major cigarette
companies agreed to the grandmother of all awards—a
quarter-trillion-dollar settlement to reimburse the
states for smoking-related Medicaid costs. 

So it goes. Not just tobacco, but guns, asbestos, and
a cross-section of American industry described by one
think tank as the Mass Tort Monster: DDT,
Bendectin, the Dalkon Shield, fuel tanks, silicone
breast implants, lead paint, fen-phen, and on and on. 

Since 1930, litigation costs have grown four times
faster than the overall economy. Federal class actions
tripled over the past ten years. Class actions in state
courts ballooned by more than 1,000 percent. The
U.S. Chamber of Commerce estimates that the annu-
al cost of the tort system translates into $809 per
person—the equivalent of a 5 percent tax on wages.
The trial lawyers’ share—roughly $40 billion in
2002—was half again larger than the annual revenues
of Microsoft or Intel. In 2002 the estimated aggregate
cost of the tort system was $233 billion, according to
the actuarial firm Tillinghast-Towers Perrin. That cost
represented 2.23 percent of our gross domestic product.
Over the next ten years the total “tort tax” will likely
be $3.6 trillion.

When costs explode, proposals for reform are never
far behind. So we have been deluged by congressional
schemes to curb class-action litigation, ban lawsuits
against gun makers and fast-food distributors, cap med-
ical-malpractice awards, and otherwise enlist the
federal government in the tort-reform battle. 

My objective in this article is not to document
that tort reform is necessary or desirable. That has
been effectively done by many others.  Instead, I want
to examine the types of reforms proposed—especially
the extent to which they are compatible with our sys-
tem of federalism.

The underlying premise is straightforward: No mat-
ter how worthwhile a goal may be, if there is no
constitutional authority to pursue it, then the federal
government must step aside and leave the matter to
the states. If Congress decides to act, it has to identify
authorization for each proposed reform.

One possible source of authority is the all-encom-
passing Commerce Clause. As the country grew, some
people believed that many of its problems required
national regulatory solutions. So Congress earmarked a
specific constitutional power to justify its ambitious
federal agenda. The Commerce Clause was the vehicle
of choice. 

But the central reason that the clause appeared in
the Constitution was quite different. Under the
Articles of Confederation the national government
lacked the power to regulate interstate commerce. Each
state was free to advance local interests and create bar-
riers to trade, without regard to prejudice against
out-of-state interests. The solution: a constitutional
convention at which, according to Justice William
Johnson, “If there was any one object riding over every
other . . . it was to keep the commercial intercourse
among the States free from all invidious . . . restraints.” 
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Today, instead of serving as a shield against inter-
ference by the states, the commerce power has become
a sword wielded by the federal government in pursuit
of a boundless array of socioeconomic programs. But
just because products are transported
across state lines and sold to customers
in several states, that does not justify
federal intervention. To legitimately
invoke the Commerce Clause,
Congress must show that federal
action is both “necessary” and “prop-
er” to ensure the free flow of interstate
trade.  When it comes to tort reform,
neither criterion has been met.
Substantive federal reforms are not
necessary because the states are enact-
ing their own reforms. Substantive
federal reforms are not proper because
they cannot be harmonized with tradi-
tional concepts of federalism.

Tort damages, even if related to a
product that crosses state lines, are
very different from a tariff on inter-
state trade. The objective of a tariff is
to raise money and favor in-state busi-
nesses by discriminating against
out-of-state businesses. That maneu-
ver is contrary to our federal system and justifies
countermeasures under the Commerce Clause. By con-
trast, the purpose of the tort system is to redress
grievances—a state-based function for more than 200
years. Yes, if a state’s tort law favors local constituents,
that might implicate the Commerce Clause. But dis-
criminatory laws can still be fixed by implementing
procedural federal remedies—about which more in a
moment—leaving substantive tort law in the hands of
the states.

Medical Malpractice

Consider the repeated attempts by Congress to
impose medical malpractice reform on the states.

Legislation that caps malpractice awards and limits
attorney fees has been before Congress no fewer than
eight times since Republicans took over the House of
Representatives in 1995. The hypocrisy on both sides of

the aisle has been thick enough to slice. For starters, the
Democrats professed their abiding faith in federalism.
They were the same Democrats who were apoplectic
when the Supreme Court held in United States v. Lopez

(1995) that states are perfectly capa-
ble of prosecuting the possession of
guns near schools. Five years later, in
United States v. Morrison, the Court
held that victims of gender-motivat-
ed violence could not sue their
assailants under federal law.
Predictably, both baby steps to rein
in federal authority were met by cat-
erwauling from the Democratic left.  

But some Democrats seem to
have rediscovered federalism when it
comes to medical malpractice.  Rep.
Melvin Watt of North Carolina, for
one, says: “[F]or the life of me, I can’t
figure out what the federal nexus is.”
Amen to that. Fans of federalism are
happy to welcome Watt and any
other latecomers to the fold. And
surely the Democrats would be
joined by Republicans, eager to
affirm the GOP’s traditional respect
for state sovereignty.

Well, no, actually the Republicans had a change of
heart. The President called malpractice “a national
problem that requires a national solution.” He added
that “any time a malpractice lawsuit drives up the cost
of health care, it affects taxpayers. It is a federal issue.”
Rep. Tom Feeney of Florida claims to have “wrestled
with the issue” of federal damage caps but decided it
would be unfair if doctors, concerned about malprac-
tice, denied treatment to Florida constituents. Local
physicians unfairly ignore local patients. How does
that raise a national constitutional question?

No doubt, Feeney is correct when he explains that
outlandish jury verdicts can drive up insurance premi-
ums and cause doctors to curtail services. And no doubt
that scene could unfold in more than one state—per-
haps threatening a malpractice mess nationwide.  But
not every national problem is a federal problem. State
legislators, courts, doctors, and their patients are not
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powerless. More than three dozen states have passed
damage caps. All 50 states have passed, or are consider-
ing, various tort-reform proposals. 

Mississippi is a case in point. Three years ago the
U.S. Chamber of Commerce warned its members to
avoid Mississippi’s “jackpot justice.” Doctors fled or
quit; 71 insurance companies pulled out; and the state
lost an $800-million bid for a Toyota plant after com-
pany executives wrote that “the litigation climate . . .
is unfavorable.” The result: a new law, effective
September 1, 2004, which caps pain-and-suffering,
medical-malpractice, and punitive damages. In addi-
tion, plaintiffs have to file suit in the county where
they live or where an injury occurred—no more shop-
ping for the friendliest forum. Not bad for a state that
became infamous as a “judicial hellhole.” 

Yet Congress has evidently rejected the federalist
idea that the states serve as 50 experimental laborato-
ries, each of which can choose to enact malpractice
reforms, or not. Instead, Congress has shamelessly dis-
tended the Commerce Clause—unleashing it from the
operative word “commerce.”  By that artifice the fed-
eral government regulates anything and everything,
including noncommerce—activities like lawsuits
designed to prevent or compensate for injuries, not to
regulate trade.

That is especially true when we are talking about
malpractice suits, in which the litigants—both plain-
tiffs and defendants—are typically from the same state.
Nowhere in the Constitution is there a federal power
to set rules that control lawsuits by in-state plaintiffs
against in-state doctors for in-state malpractice.  Some
of the damage awards may be shocking.  But they are
not commerce and they are not interstate.

If the Commerce Clause applies to anything that
crosses state lines, then it applies to virtually everything.
That may be the Supreme Court’s current view, but it
was not the Framers’ view. If necessary, let’s amend the
Constitution.  But my preference is to restore sanity to
state tort law—grounded in common law, supplement-
ed by state legislatures, interpreted by state courts (or by
federal courts applying state law). The system will not
be perfect, but competitive state laws are undoubtedly
better than monopolistic national rules.

Punitive Damages and 
the Fourteenth Amendment

Now let me turn to a second possible source of con-
stitutional authority for federal tort reform: the

Due Process Clause of the Fourteenth Amendment,
which says, in relevant part, that no state shall
“deprive any person of life, liberty, or property, without
due process of law.” If confiscatory state court decisions
have the effect of denying due process to tort defen-
dants, federal courts may be empowered by the
Fourteenth Amendment to intervene. And section 5
of the amendment authorizes Congress to enforce the
Due Process Clause “by appropriate legislation.”

The question, then, is whether state courts have
deprived tort defendants of due process.  Perhaps, for
example, a damage award is so excessive that it breach-
es constitutional safeguards. On the other hand, maybe
due process imposes no substantive limits on state tort
awards, just procedural guarantees like advance notice
of the rules and an opportunity to defend oneself. Or
maybe substantive and procedural protections merge
when damage awards are so capricious and unpre-
dictable that defendants cannot know with any
assurance how to conform their conduct to the
requirements of the law.

To discuss the Due Process Clause, I turn to the
Supreme Court’s 2003 decision in State Farm v.
Campbell, which reversed a bloated $145 million puni-
tive damages award against State Farm Insurance.
Many of the principles debated by the Court are appli-
cable not just to punitive damages but to tort reform
more broadly.

Ironically, the State Farm holding, one of the most
business-friendly of the Supreme Court’s recent opin-
ions, overcame separate dissents from the Court’s
conservative stalwarts, Justices Antonin Scalia and
Clarence Thomas. That reflects the battle between
some conservatives, who want to rein in runaway
punitive awards, and other conservatives, who, reluc-
tantly, find no federal judicial power to do so. My
conclusion: State Farm was a close call, but the major-
ity successfully made its case for federal intervention.
That said, there are better approaches to tort reform,
as detailed below.
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Let’s start with the facts. Curtis Campbell’s negli-
gent driving killed one person and permanently
disabled another. Campbell himself was not hurt. His
insurer, State Farm, refused to settle the case for the
policy limit of $50,000.  Instead, State Farm elected to
litigate and told Campbell he had nothing to worry
about. The Utah jury had other ideas and found
Campbell liable for roughly $186,000—that is,
$136,000 over the policy limit. Campbell sued State
Farm for bad faith, fraud, and emotional distress. State
Farm ultimately paid the full $186,000, but Campbell
was awarded $1 million in compensatory damages and
$145 million in punitive damages.

The award was short-lived. Justice Anthony
Kennedy, writing for a six-member majority, put it
bluntly: “This case is neither close
nor difficult. It was error to [grant a]
$145 million punitive damages
award.” The Court said the facts of
the case probably justified a punitive
award of about $1 million, the same
as compensatory damages. The con-
duct was not all that reprehensible.
Campbell was not physically injured.
And comparable civil fines for fraud
were only $10,000.  As to the ratio of
punitive-to-compensatory damages—
145 to 1—Kennedy made it clear that
the Utah courts had overreached.  He
did not impose a bright-line test, but
he did say that few punitive awards
should ever be higher than 10 to 1.

That was the majority opinion;
now the three dissents. First, Justice
Ruth Bader Ginsburg, who accused
the Court of judicial activism—substi-
tuting “its judgment for that of Utah’s competent
decision-makers.” No doubt the Court does assume a
quasi-legislative role when it establishes guidelines for
punitive damages. Apparently that bothers some “liber-
als,” like Ginsburg, some of the time—like when a
federal court overturns a huge award against a corpora-
tion. More often, however, the “liberal” justices are
accused of judicial activism, and the conservatives insist
on judicial restraint.

Judicial Activism versus Judicial Restraint

Those terms are misleading.  Judicial restraint does
not mean deferring to a legislature or court that

has exceeded its constitutional authority. The crucial
question is whether a statute or common-law verdict
violates the Constitution. Ultimately, that determina-
tion is up to nine justices: not by imposing their own
policy preferences—that would truly be judicial
activism—but by applying the Constitution, based on
a proper theory of that document grounded in the
Framers’ notions of limited government, separation of
powers, federalism, and individual liberty.

To be sure, we are asking courts to decide whether
an award is excessive.  But judges are frequently called
on to make such assessments. Conceptually, an evalu-

ation of excessiveness in the context
of a punitive-damage award requires
much the same thought process as the
interpretation of other murky terms
throughout the Constitution, terms
like cruel and unusual punishment,
probable cause, unreasonable searches,
and just compensation, which our
courts regularly must explain.

In State Farm no statute dictated
the outcome—just the common law
of tort, as interpreted by judge and
jury.  An appellate court is uniquely
qualified to review the common-law
decision of a lower court.  So the real
debate in State Farm did not center as
much on separation of legislative and
judicial powers as it did on federalism:
whether the U.S. Supreme Court can
set punitive-damage guidelines for the
state of Utah. And that debate

revolves around substantive due process, the doctrine
sometimes invoked by federal courts to prevent states
from violating substantive rights presumably secured
by the Fourteenth Amendment.

Which brings us to the dissents by Justices Thomas
and Scalia. Thomas’s State Farm dissent is little more
than one sentence: “The Constitution does not con-
strain the size of punitive damage awards.” Scalia’s
dissent is not much longer: “The Due Process Clause

Judicial restraint
does not mean
deferring to a 
legislature or court
that has exceeded 
its constitutional
authority. The 
crucial question is
whether a statute 
or common-law 
verdict violates 
the Constitution.  
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provides no substantive protections against ‘excessive’
or ‘unreasonable’ awards of punitive damages.” In
short, the two justices believe the Constitution guar-
antees defendants that the process followed in
determining a punitive award will be reasonable, but
not that the award itself will be reasonable.

Interestingly, Scalia and Thomas could have side-
stepped the substantive due process question, but they
chose not to. They could have justified federal inter-
vention on procedural rather than substantive grounds.
Remember that the Court was dealing in State Farm
with remedies, not with liability itself. Arguably,
remedies have more to do with procedure than with
substance, in the following sense: Proper procedure
requires advance notice of the law. Private parties
must be able to determine what conduct is necessary
to conform to the law’s dictates; and legal outcomes
must be reasonably predictable. By violating those
norms, outrageous and volatile punitive damages do
not provide adequate notice and therefore offend pro-
cedural due process. In State Farm the Court was
correct to intervene. 

State-Based Reforms 

Meanwhile, the problem of confiscatory state
punitive awards can be fixed without trampling

on federalism. Let’s examine a few alternatives—
remedies that can be implemented by the states
themselves, without federal involvement.  

First, take the dollar decision away from the jury.
For example, the jury might be instructed to vote yes
or no on an award of punitive damages. Then the
amount would be set by a judge in accordance with
pre-set guidelines.

Second, limit punitive damages to cases involving
actual malice or intentional wrongdoing or, at a min-
imum, gross negligence. Whatever the heightened
standard, the idea is that accidental injuries arising
out of ordinary, garden-variety negligence are unlike-
ly to require the deterrence for which punitive
damages are designed.

Third, states could implement procedural guarantees
like those available under criminal law.  In State Farm
Justice Kennedy observed that punitive awards “serve

the same purposes as criminal penalties [but] defen-
dants . . . have not been accorded the protections
applicable in a criminal proceeding.” Among those pro-
tections: a higher burden of proof than the usual civil
standard, which is preponderance of the evidence, and
no double jeopardy. Current rules allow punitive
awards for the same conduct in multiple lawsuits.

Next, broadening the discussion from punitive
damages to other areas of tort law, here is a fourth
reform:  States should dispense with joint and several
liability. That is the “deep pockets” rule that permits
plaintiffs to collect all of a damage award from any one
of multiple defendants, even if the paying defendant
was responsible for only a small fraction of the harm.
The better rule is to apportion damages according to
the defendants’ degree of culpability.

Fifth, government should pay attorneys’ fees when a
governmental unit is the losing party in a civil lawsuit.
In the criminal sphere defendants are already entitled
to court-appointed counsel if necessary; they are also
protected by the requirement for proof beyond reason-
able doubt and by the Fifth and Sixth Amendments to
the Constitution. No corresponding safeguards against
abusive public-sector litigation exist in civil cases. By
limiting the loser-pays rule to cases involving govern-
ment plaintiffs, access to the courts is preserved for
less-affluent private plaintiffs seeking remedies for
legitimate grievances. But defendants in government
suits will be able to resist meritless cases that are
brought by the state solely to ratchet up the pressure
for a large financial settlement.

Sixth, contingency-fee contracts between private
lawyers and government entities should be prohibited.
When a private lawyer subcontracts his services to the
government, he bears the same responsibility as a gov-
ernment lawyer. He is a public servant beholden to all
citizens, including the defendant, and his overriding
objective is to seek justice. Imagine a state attorney
paid a contingency fee for each indictment, or state
troopers paid a bonus for each speeding ticket. The
potential for corruption is enormous. 

Last, state legislators should consider the Fairness in
Litigation Act, a model statute proposed by the
American Legislative Exchange Council. The act pro-
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vides that the same legal rules applicable to a private
claim by an injured party will also be applicable if the
government sues to recover indirect losses related to
the same injury.  

Recall the states’ lawsuits against the tobacco 
industry, intended to recoup Medicaid outlays for smok-
ing-related illnesses. Here is what the president of the
Maryland Senate blurted to the Washington Post in
describing his state’s litigation: “We agreed to change
tort law, which was no small feat. We changed centuries
of precedent in order to assure a win in this case.”

Under the proposed Fairness in Litigation Act, the
same rules of evidence, the same standards of responsi-
bility, and the same burden of proof would apply to the
state standing in a plaintiff’s shoes as to a plaintiff
suing on his own behalf.

Federal Reforms 
Finally, aside from state-based reforms, there are at

least two areas where the federal government can
intervene without offending long-established state
prerogatives. The guiding principle is that the federal
legislature and courts are authorized to act when
there is a high risk that states will appropriate wealth
from the citizens of other states. One federal reform
consistent with that principle is to amend the rules
that control state exercise of so-called long-arm juris-
diction over out-of-state businesses.

Congress could, for example, preclude a local court
from hearing a case unless the defendant engages direct-
ly in business activities within the state. A company’s
mere awareness that the stream of commerce could
sweep its product into a particular state should not 
be sufficient to confer jurisdiction. Companies are 
“aware” for example, that their products could be re-sold 
or transported almost anyplace. Instead, jurisdiction
should be triggered only if the company purposely
directs its product to the state; that is, the company itself
exerts control over the decision to sell in the state. A
sensible rule like that would give firms an exit option:
they could withdraw from a state and thereby avoid the
risk of a runaway jury or biased judge, even if the com-

pany’s products somehow end up in-state. Today, feder-
al limits on long-arm statutes remain lax or ambiguous.
For that reason, oppressive state tort laws remain a
threat to out-of-state defendants.

There is a second federal reform that is compatible
with federalist principles: a new federal choice-of-law
rule, which would apply even when a company cannot
afford to lose business by exiting from a state. Basically,
choice of law is the doctrine that determines which
state’s laws control the litigation when the litigants are
from different states.

Generally, plaintiffs can and will select the most
favorable forum state based, in part, on its tort laws.
But suppose a federal choice-of-law rule were enacted
for cases involving multi-state litigants. Suppose fur-
ther that the applicable law were based on the state
where the manufacturer was located. A manufacturer
could decide where to locate, and its decision would
dictate the applicable legal rules. Consumers, in turn,
would evaluate those rules when deciding whether to
buy a particular manufacturer’s product. If a manufac-
turer were located in a state that did not provide
adequate legal remedies for defective products, con-
sumers would buy from rival companies. 

Would there be a race to the bottom by manufac-
turers searching for the most defendant-friendly tort
law? Maybe. But more likely, states would balance
their interest in attracting manufacturers against the
interest of in-state consumers, who want equitable
product-liability laws. In effect, healthy competition
among the states would enlist federalism as part of the
solution rather than raise federalism as an excuse for
failing to arrive at a solution.

The touchstone of federalism is not states’ rights but
dual sovereignty—checks and balances designed to pro-
mote liberty by limiting excessive power in the hands of
either state or federal government. When a state exer-
cises jurisdiction beyond its borders, discriminates
against out-of-state businesses, or fails to give compa-
nies adequate notice of what is required by the law, the
federal government should intervene. Otherwise tort
reform is not the business of Congress.


