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GARY NORTH

DOMESTIC
INI'LA.TION

---------------versus
INTERNA.TIONA.L

SOLVENCY

IN RECENT MONTHS there has been
an increasing amount of discussion
concerning "international liquid
ity," "balance of payments," "dol
lar glut," gold outflow, and mone
tary stability. Economists, even
when they agree on the nature of
the problems involved, seldom are
unanimous on the solutions. The
debates that are going on among
economists, bankers, and politi
cians are frequently phrased in
highly technical and abstruse lan
guage, but the basic issue is simply
this: how can nations continue to
inflate their domestic currency and
credit systems, and at the same
time preserve mutual trust in each
other's solvency?

The "ideal" economic world, in
the view of many of our leading
economists, is one in which we
would have "freedom for each

Gary North teaches at the University of Cali
fornia at Riverside while working on a doc
torate in economic history.

country to pursue its own inde
pendent economic policy unhamp
ered by balance-of-payments con
siderations; and stability of [mone
tary] exchange rates to encourage
international relations."I Unfor
tunately, as the author hastens to
add, "the two are incompatible ...."
The goal of today's international
finance experts, therefore, is to dis
cover the best compromise possible,
the most workable balance between
the two alternatives.

In the context of contemporary
economic theory and practice, the
phrase, "freedom to pursue domes
tic economic policy," invariably
means the freedom of the monetary
authorities to inflate a nation's cir
culating media (currency, coins,
and credit). The motivations be-

1 Tibor Scitovsky, "Requirements of
an International Reserve System," in
Essays in International Finance, #49,
November, 1965 (Princeton University's
International Finance Section), p. 3.
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hind domestic inflation are varied;
an important one is that the state
can raise its level of expenditure
without imposing a corresponding
increase in the visible tax rate. In
flation, in short, is a form of in
visible taxation, and those on rela
tively fixed incomes are the ones
who pay the tax; they must de
crease their purchases of consumer
products and services when the
level of prices rises.

Inflation for Full Employment

But the primary economic argu
ment which is used today to defend
an expansion of the domestic mon
ey supply is that inflation keeps
"effective demand" at high levels,
that people with the newly created
money will buy more goods, and
that businesses as a direct result
will be stimulated to increase pro
duction. Consequently, more peo
ple will be employed by these firms.

Fundamental to this argument
is the idea that the operation of
the free market is insufficient to
insure employment for all those
who desire to work. Somehow, the
market fails to dispose of all goods
offered for sale (through the un
hampered action of the pricing
mechanism), and therefore the de
mand registered by purchases is
unable to encourage greater pro
duction. This perspective has been
common to most socialist parties,
but it became a basic presupposi-

tion of modern nonsocialist thought
through the teachings of John
Maynard Keynes in his General
Theory of Employment, Interest
and Money (1936). Keynes real
ized that a downward revision of
the level of wages would be op
posed vigorously by labor unions,
and the governments of most west
ern democracies would find such a
downward revision politically inex
pedient. Money wages must not be
permitted to fall. However, if in
flation were allowed to raise costs
and prices, real wages would fall
without the organized opposition
of labor. 2 It was clear that if real
wages did not fall, the result would
be unemployment; the least pro
ductive workers would have to be
dismissed.

Keynes wrote during the de
pression, but an analogous situa
tion exists today. The structure of
minimum wage laws creates a simi
lar problem: the low production
worker would lose his job were it
not for the fact that governments
are permitting real wages to fall
(at least in comparison to what
the wages would be in the absence
of inflation). Minimum wage laws
have, in effect, made inflation a
political necessity. Eventually, the
misallocation of scarce resources
promoted by the inflation will

2 See the analysis of Keynes's posi
tion by Murray N. Rothbard, Man, Econ
omy and State (Princeton: Van Nos
trand, 1962), II, pp. 683-87.
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harm both the laborers and the
manufacturers, as prices soar be
yond the means of all but the most
influential companies (politically)
and the members of the strongest
la bor unions.

In order to keep businesses go
ing at full production, according to
the "new economics," thus keep
ing labor fully employed, ever-in
creasing doses of inflation are re
quired. As Wilhelm Roepke has
pointed out, it was precisely this
philosophy of inflationary full em
ployment which motivated the
peacetime economic planning of
Nazi Germany, with the resulting
system of "repressed inflation"
rationing, shortages, and misallo
cation of resources. 3

The nation which indulges itself
with an inflationary "boom" inev
itably faces the economic conse
quences: either runaway inflation
or a serious recession-depression.
If the inflation should cease, unem
ployment will increase, and the
earlier forecasts of the nation's
entrepreneurs (which were based on
the assumption of continuing infla-

3 Roepke, "The Economics of Full Em
ployment," in Henry Hazlitt (ed.), The
Critics of Keynesian Economics (Prince
ton: Van Nostrand, 1960), p. 374. For a
full discussion of "repressed inflation,"
see Roepke, A Humane Economy (Chi
cago: Regnery, 1960), pp. 151-221. My
own pamphlet, Inflation: the Economics
of Addiction (San Carlos, Cal.: The
Pamphleteers, 1965), also deals with the
issue of chronic inflation.

tion) will be destroyed.4 Since no
political party is anxious to face
the consequences at the polls of a
depression, there is a tendency for
inflations, once begun, to become
permanent phenomena. Tax in
creases are postponed as long as
possible, "tight" money (i.e., high
er interest rates) is unpopular, and
cuts in governmental expenditures
are not welcomed by those special
interest groups which have been
profiting by the state's purchases.
The inflation continues. As Jacques
Rueff has put it: "I know that
these [monetary] authorities are
not. able, they have not the power
- the human possibility, at least in
our regime - to follow the policy
which they ought to."5

International Complications

This should serve as an intro
duction to the domestic problem
which faces the various western
democracies. From an internation
alstandpoint, the situation is re
versed. The primary need for in
ternational trade is a common
means of payment which is not
subject to violent upward surges,

4 Cf. Ludwig von Mises, Hunwn Action
(New Haven, Conn.: Yale University
Press, 1949, 1963), chapter 20. Also, see
Rothbard, America's Great Depression
(Princeton: Van Nostrand, 1963).

5 Jacques Rueff and Fred Hirsch, "The
Role and Rule of Gold: A Discussion," in
Essays in International Finance, #47,
June, 1965 (Princeton University's In
ternational Finance Section), p. 6.
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a money free from most inflation
ary tendencies. Foreign govern
ments and central banks want to
be able to trust their neighbors'
currencies.

The best means of insuring in
ternational responsibility in mone
tary affairs is the gold standard.
This has always been true. Since
gold cannot be mined rapidly
enough to create mass inflation, it
retains its value over long periods
of time. For example, the stability
of British wholesale prices between
1821 and 1914 was remarkable.G

Central banks can demand pay
ment of debts in gold, or in cur
rencies which are (supposedly)
100 per. cent redeemable in gold.
The banks can then use these f or
eign securities as a base on which
to expand their own credit systems,
on the assumption that the debtors'
promises are as good as gold. At
present, central banks hold Ameri
can dollars and British pounds
sterling in lieu of gold - or more
accurately, they hold interest-bear
ing bonds and securities that are
supposedly convertible into gold at
any time.

The Dilemma

Here is the basis of the conflict
between domestic and internation-

6 Arthur Kemp, "The Gold Standard:
A Reappraisal," in Leland B. Yeager
(ed.), In Search of a Monetary Constitu
tion (Cambridge, Mass.: Harvard U ni
versity Press, 1962), p. 148.

al economic policies. Gold is pres
ently necessary to support inter
national trade and to maintain in
ternational trust in the two key
currencies, the dollar and the
pound. On the other hand, both
Britain and the United States have
printed more paper and credit
IOU's to gold than they have to
redeem all outstanding claims. The
domestic inflations have kept their
postwar booms going, but now the
trust abroad in both currencies is
weakened. It is becoming clear that
either the domestic inflations must
stop, or else' the key currencies are
going to experience an internation
al "bank run" on their gold re
serves. Domestic inflation, in short,
is the sole cause of the gold out
flow in both the United States and
Britain. Since 1960, the U. S.
Treasury's stock of gold has been
cut in half, and at the present time,
there are foreign claims outstand
ing for over twice the amount of
gold than the United States has
in reserve (including that gold
which is supposed to support our
domestic credit and currency).

Jacques Rueff, a French econo
mist, certainly cannot be, criticized
for these words: "How can you ex
pect a creditor to remain passive
when he sees every day an increase
in monetary liabilities and a de
crease of the gold available to re
pay them? That is where you get a
'scissors phenomenon.' The U. S.
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is caught between the blades of the
scissors."7 Yet Rueff is sneered at
as France's "palace economist," as
if the truth of a principle were the
monopoly of the French. De Gaulle
is castigated as economically in
sane for his attempt to claim what
is legally his, the gold to which his
country holds legal claims. The
United States has contracted
debts; it now is faced with the
prospect of not being able to meet
its debts. The issue is really very
simple.

If higher interest rates are not
offered in the United States and in
Britain, then foreign investors and
central banks will cash in their in
vestments and demand payment in
gold. On the other hand, if interest
rates are permitted to climb high
er, the domestic rate of growth will
be drastically affected. Money will
be "too tight," too expensive for
the prospective borrowers. Hence,
the "scissors effect." There is no
simple solution to the problem.

In 1964, the United States lost
some $385 million in gold; in 1965,
the loss tripled, amounting to over
$1.1 billion. In the first six months
of 1966, the outflow was almost
$300 million.8 The costs of the war
in Viet Nam are increasing the

7 Interview with Rueff in U. S. News
& World Report (Oct. 17, 1966), p. 61.

8 Computed from the tables in Mineral
Industry Surveys (Washington, D. C.:
Bureau of Mines, Aug., 1966), p. 3.

deficit in the budget. In Britain,
Prime Minister Wilson has been
forced to declare a price and wage
freeze in order to halt the infla
tionary rise in prices; this, of
course, is repressed inflation - the
hampering of the market by gov
ernment controls - and not a cure.
But at least political leaders in the
two nations have come to the reali
zation that continued deficits and
continued increases in the money
supply (apart from increases in
gold and silver) cannot go on much
longer without serious repercus
sions in the world money market,
and hence, in the world's trading
community.

The Search for Substitutes

Thus, we can understand the
frantic search for a nongold inter
national medium of payment. The
economic isolationism which al
ways results from domestic inft.a
tions cannot be permitted to dis
rupt the fabric of international in
tegration and trade. Devaluation
(charging more dollars or pounds
for a given quantity of gold) could
easily destroy the confidence in
both currencies, and thus result in
international economic chaos. Mu
tual distrust would then be the or
der of the day in aU international
transactions. The problem is that
no substitute for gold has yet been
discovered (or created) by man
kind; and gold, because of its re-
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sistance to "full employment" in
flationary policies, is taboo. What
is needed, we are told, is some
thing "as good as gold," yet which
permits domestic inflation. There
are numerous suggestions for such
an international money, probably
under the control of the Interna
tional Monetary Fund, but no sin
gle plan has reached even partial
acceptance by the economists and
officials of the nations involved.9 A
fundamental obstacle to be over
come is the basic division between
the central banks and the govern
ments: certain policies which are
favorable for one group are harm
ful for the other. Paul H. Douglas,
in his recent study of world trade,
attempts to find a synthesis of
these various schemes, but even
his powers of exposition fail him.to

The solution· to the dilemma has
not been· found, and time (and
gold) is running out.

Why Gold?

A full gold coin standard would
unquestionably solve the problem
of international acceptance and
solvency. Gold has always func-

9 For a summary of these positions, or
at least of the leading ones, see Arthur
Kemp, The Role of Gold (Washington,
D. C. : American Enterprise Institute,
1963 ).

10 Paul H. Douglas, America in the
Market Place (New York: Holt, Rine
hart and Winston, 1966).

tioned as the means of internation
al payment, and there is no reason
to suppose that it will not in the
future (assuming that prices and
wages are permitted to adjust on
an international free market). The
opposition to gold in international
trade is based upon ideological as
sumptions which are hostile to the
idea of the free market economy.
Gold would insure monetary sta
bility, if that were what the econ
omists and legislators really want
ed. It would insure too much sta
bility to suit them, and this is the
point of contention. As the late
Professor Charles Rist once wrote:

In reality, those theoreticians dis
like monetary stability, because they
dislike the fact that by means of
money the individual may escape the
arbitrariness of the government.
Stable money is one of the last arms
at the disposal of the individual to
direct his own affairs, whether it be
an enterprise or a household. It is
certain that nothing so facilitates the
seizure of all activities by the gov
ernment as its liberty of action in
monetary matters. If the partisans of
[unbackedJ paper money really de
sire monetary stability, they would
not oppose so vehemently the reintro
duction of the only system that has
ever insured it, which is the system of
the gold standard.ll ~

11 Charles Rist, The Triumph of Gold
(N ew York: Philosophical Library,
1960), p. 139.
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HENRY HAZLITT

"How should prices be deter
mined?" To this question we could
make a short and simple answer:
Prices should be determined by
the market.

The answer is correct enough,
but some elaboration is necessary
to answer the practical problem
concerning the wisdom of govern
ment price control.

Let us begin on the elementary
level and say that prices are de
termined by supply and demand~

If the relative demand for a prod
uct increases, consumers will be
willing to pay more for it. Their
competitive bids will both oblige
them individually to pay more for

Mr. Hazlitt is the well-known economic and
financial analyst, columnist, lecturer, and au
thor of numerous books.

This article is from a paper presented be
fore a special meeting of the Mont Pelerin
Society in Tokyo, September, 1966.

it and enable producers to get
more for it. This will raise the
profit margins of the producers
of that product. This, in turn, will
tend to attract more firms into the
Inanufacture of that product, and
induce existing firms to invest
more capital into making it. The
increased production will tend to
reduce the price of the product
again, and to reduce the profit
margin in making it. The in
creased investment in new manu
facturing equipment may lower
the cost of production. Or - par
ticularly if we are concerned with
some extractive industry such as
petroleum, gold, silver, or copper
- the increased demand and out
put may raise the cost of produc
tion. In any case, the price will
have a definite effect on demand,

73



74 THE FREEMAN February

output, and cost of production
just as these in turn will affect
price. All four - demand, supply,
cost, and price - are interrelated.
A change in one will bring changes
in the others.

Dired and Indired Price
Interrelationships

Just as the demand, supply,
cost, and price of any single com
modity are all interrelated, so are
the prices of all commodities re
lated to each other. These rela
tionships are both direct and in
direct. Copper mines may yield
silver as a by-product. This is
connexity of production. If the
price of cop,per goes too high, con
sumers may substitute aluminum
for many uses. This is a connexity
of substitution. Dacron and cotton
are both used in drip-dry shirts;
this is a connexity of consumption.

In addition to these relatively
direct connections among prices,
there is an inescapable intercon
nexity of all prices. One general
factor of production, labor, can be
diverted, in the short run or in
the long run, directly or indirectly,
from one line into any other line.
If one commodity goes up in price,
and consumers are unwilling or
unable to substitute another, they
will be forced to consume a little
less of something else. All prod
ucts are in competition for the
consumer's dollar; and a change

in anyone price will affect an in
definite number of other prices.

No single price, therefore, can
be considered an isolated object
in itself. It is interrelated with
all other prices. It is precisely
through these interrelationships
t'hat society is able to solve the
immensely difficult and always
changing problem of how to allo
cate production among thousands
of different commodities and serv
ices so that each may be supplied
as nearly as possible in relation
to the comparative urgency of the
need or desire for it.

Because the desire and need for,
and the supply and cost of, every
individual commodity or service
are constantly changing, prices
and price relationships are con
stantly changing. They are chang
ing yearly, monthly, weekly, daily,
hourly. People who think that
prices normally rest at some fixed
point, or can be easily held to
some "right" level, could profitably
spend an hour watching the ticker
tape of the stock market, or read
ing the daily report in the news
papers of what happened yester
day in the foreign exchange mar
ket, and in the markets for coffee,
cocoa, sugar, wheat, corn, rice, and
eggs; cotton, hides, wool, and rub
bel"'; copper, silver, lead, and zinc.
They will find that none of these
prices ever stands still. This is
why the constant attempts of gov-
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ernments to lower, raise, or freeze
a particular price, or to freeze the
interrelationship of wages and
prices just where it was on a given
date ("holding the line") are
bound to be disruptive wherever
they are not futile.

Price Supports for Export Items

Let us begin by considering
governmental efforts to keep prices
up, or to raise them. Governments
most frequently try to do this for
commodities that constitute a prin
cipal item of export from their
countries. Thus Japan once did it
for silk and the British Empire
for natural rubber; Brazil has
done it and still periodically does
it for coffee; and the United States
has done it and still does it for
cotton and wheat. The theory is
that raising the price of these ex
port commodities can only do good
and no harm domestically because
it will raise the incomes of do
mestic producers and do it almost
wholly at the expense of the for
eign consumers.

All of these schemes follow a
typical course. It is soon dis
covered that the price of the com
modity cannot be raised unless
the supply is first reduced. This
may lead in the beginning· to the
imposition of acreage restrictions.
But the higher price gives an in
centive to producers to increase
their average yield per acre by

planting the supported product
only on their most productive
acres, and by more intensive em
ployment of fertilizers, irrigation,
and labor. When the government
discovers that this is happening,
it turns to imposing absolute
quantitative controls on each pro
ducer. This is usually based on
each producer's previous produc
tion over a series of years. The
result of this quota system is to
keep out all new competition; to
lock all existing producers into
their previous relative position,
and therefore to keep production
costs high by removing the chief
mechanisms and incentives for
reducing such costs. The necessary
readjustments are therefore pre
vented from taking place.

Meanwhile, however, market
forces are still functioning in for
eign countries. Foreigners object
to paying the higher price. They
cut down their purchases of the
valorized commodity from the val
orizing country,and search for
other sources of supply. The higher
price gives an incentive to other
countries to start producing the
valorized commodity. Thus, the
British rubber scheme led Dutch
producers to increase rubber pro
duction in Dutch dependencies.
This not only lowered rubber
prices, but caused the British to
lose permanently their previous
monopolistic position. In addition,
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the British scheme aroused resent
ment in the United States, the
chief consumer, and stimulated
the eventually successful develop
ment of synthetic rubber. In the
same way, without going into de
tail, Brazil's coffee schemes and
America's cotton schemes gave
both a political and a price in
centive to other countries to ini
tiate or increase production of
coffee and' cotton, and both Brazil
and the United States lost their
previous monopolistic positions.

Meanwhile, at home, all these
schemes require the setting up of
an elaborate system of controls
and an elaborate bureaucracy to
formulate and enforce them. This
has to be elaborate, because each
individual producer must be con
trolled. An illustration of what
happens may be found in the
United States Department of Ag
riculture. In 1929, before most of
the crop control schemes came into
being, there were 24,000 persons
employed in the Department of
Agriculture. Today there are 109,
000. These enormous bureaucra
cies, of course, always have a
vested interest in finding reasons
why the controls they were hired
to enforce should be continued and
expanded. And of course these con
trols restrict the individual's lib
erty and set precedents for still
further restrictions.

None of these consequences seem

to discourage government efforts
to boost prices of certain products
above what would otherwise be
their competitive market levels.
We still have international coffee
agreements and international
wheat agreements. A particular
irony is that the United States
was among the sponsors in orga
nizing the international coffee
agreement, though its people are
the chief consumers of coffee and
therefore the most immediate vic
tims of the agreement. Another
irony is that the United States
imposes irnport quotas on sugar,
which necessarily discriminate in
favor of some sugar exporting na
tions and therefore against others.
These quotas force all American
consumers to pay higher prices
for sugar in order that a tiny
minority of American sugar cane
producers can get higher prices.

I need not point out that these
attempts to "stabilize" or raise
prices of primary agricultural
products politicalize every price
and production decision and cre
ate friction among nations.

Holding Prices Down

Now let US turn to governmental
efforts to lower prices or at least
to keep them from rising. These
efforts occur repeatedly in most
nations, not only in wartime, but
in any time of inflation. The typi
cal process is something like this.
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The government, for whatever
reason, follows policies that in
crease the quantity of money and
credit. This inevitably starts push
ing up prices. But this is not pop
ular with consumers. Therefore,
the government promises that it
will "hold the line" against fur
ther price increases.

Let us say it begins with bread
and milk and other necessities.
The first thing that happens, as
suming that it can enforce its
decrees, is that the profit margin
in producing necessities falls, or
is eliminated, for marginal pro
ducers, while the profit margin in
producing luxuries is unchanged
or goes higher. This reduces and
discourages the production of the
controlled necessities and rela
tively encourages the increased
production of luxuries. But this
is exactly the opposite result from
what the price controllers had in
mind. If the government then tries
to prevent this discouragement to
the production of the controlled
commodities by keeping down the
cost of the raw materials, labor
and other factors of production
that go into them, it must start
controlling prices and wages in
ever-widening circles until it is
finally trying to control the price
of everything.

But if it tries to do this thor
oughly and consistently, it will
find itself trying to control liter-

ally millions of prices and trillions
of price cross-relationships. It will
be fixing rigid allocations and
quotas for each producer and for
each consumer. Of course these
controls will have to extend in de
tail to both importers and ex
porters.

Necessary Price Flexibility

If a government continues to
create more currency on the one
hand while rigidly holding down
prices with the other, it will do im
mense harm. And let us note also
that even if the government is not
inflating the currency, but tries to
hold either absolute or relative
prices just where they were, or
has instituted an "incomes policy"
or "wage policy" drafted in ac
cordance with some mechanical
formula, it will do increasingly
serious harm. For in a free mar
ket, even when the so-called price
"level" is not changing, all prices
are constantly changing in rela
tion to each other. They are re
sponding to changes in costs of
production, of supply, and of de
mand for each commodity or
service.

And these price changes, both
absolute and relative, are in the
overwhelming main both necessary
and desirable. For they are draw
ing capital, labor, and other re
sources out of the production of
goods and services that are less
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wanted and into the production of
goods and services that are more
wanted. They are adj usting the
balance of production to the un
ceasing changes in demand. They
are producing thousands of goods
and services in the relative
amounts in which they are socially
wanted. These relative amounts
are changing every day. Therefore
the market adj ustments and price
and wage incentives that lead to
these adjustments must be chang
ing every day.

Price Control Distorts Production

Price control always reduces,
unbalances, distorts, and discoordi
nates production. Price control be
comes progr~ssively harmful with
the :passage of time. Even a fixed
price or price relationship that
may be ."right" or "reasonable"
on the day it is set can become
increasingly unreasonable or un
workable.

What governments never realize
is that, so far as any individual
commodity is concerned, the cure
for high prices is high prices.
High prices lead to economy in
consumption and stimulate and
increase production. Both of these
results increase supply and tend
to bring prices down again.

Very well, someone may say; so
government price control in many
cases is harmful. But so far you
have been talking as if the market

were governed by perfect compe
tition. But what of monopolistic
markets? What of markets in
which prices are controlled or fixed
by huge corporations? Must not
the government intervene here, if
only to enforce competition or to
bring about the price that real
competition would bring if it ex
isted?

Unwarranted Fears of Monopoly

The fears of most economists
concerning the evils of "monopoly"
have been unwarranted and cer
tainly excessive. In the first place,
it is very difficult to frame a satis
factory definition of economic
monopoly. If there is only a single
drug store, barber shop, or grocery
in a small isolated town (and this
is a typical situation), this store
may be said to be enjoying a
monopoly in that town. Again,
everybody may be said to enjoy a
monopoly of his own particular
qualities or talents. Yehudi Menu
hin has a monopoly of Menuhin's
violin playing; Picasso of produc
ing Picasso paintings; Elizabeth
Taylor of her particular beauty
and sex appeal; and so for lesser
qualities and talents in every line.

On the other hand, nearly all
economic monopolies are limited
by the· possibility of substitution.
If copper piping is priced too
high, consumers can substitute
steel or plastic; if beef is too high,
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consumers can substitute lamb; if
the original girl of your dreams
rejects you, you can always marry
somebody else. Thus, nearly every
person, producer, or seller may en
joy a quasi monopoly within cer
tain inner limits, but very few sell
ers are able to exploit that mo~

nopoly beyond certain outer limits.
There has been a tremendous lit
erature within recent years de
ploring the absence of perfect
competition; there could have been
equal emphasis on the absence of
perfect monopoly. In real life com
petition is never perfect, but
neither is monopoly.

Unable to find many examples
of perfect monopoly, some econo
mists have frightened themselves
in recent years by conjuring up
the specter of "oligopoly," the
competition of the few. But they
have come to their alarming con
clusions only by inserting in their
own hypotheses all sorts of im
aginary secret agreements or tacit
understandings between large pro
ducing units, and deducing what
the results could be.

Now the mere number of com
petitors in a particular industry
may have very little to do with
the existence of effective competi
tion. If General Electric and
Westinghouse effectively compete,
if General Motors and Ford and
Chrysler effectively compete, if the
Chase Manhattan and the First

National City Bank effectively
compete, and so on (and no person
who has had direct experience
with these great companies can
doubt that they dominantly do),
then the result for consumers, not
only in price, but in quality of
product or service, is not only as
good as that which would be
brought about by atomistic com
petition but much better, because
consumers have the advantage of
large-scale economies, and of
large-scale research and develop
ment that small companies could
not afford.

A Strange Numbers Game

The oligopoly theorists have had
a baneful influence on the Ameri
can antitrust division and on court
decisions. The prosecutors and the
courts have recently been playing
a strange numbers game. In 1965,
for example, a Federal district
court held that a merger that had
taken place between two New York
City banks four years previously
had been illegal, and must now be
dissolved. The combined bank was
not the largest in the city, but
only the third largest; the merger
had in fact enabled the bank to
compete more effectively with its
two larger competitors; its com
bined assets were still only one
eighth of those represented by all
the banks of the city; and the
merger itself had reduced the
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number of separate banks in New
York from 71 to 70. (I should add
that in the four years since the
merger the number of branch
bank offices in New York City had
increased from 645 to 698.) The
court agreed with the bank's
lawyers that "the general public
and small business have benefited"
from bank mergers in the city.
Nevertheless, the court continued,
"practices harmless in themselves,
or even those conferring benefits
upon the community, cannot be
tolerated when they tend to create
a monopoly; those which restrict
competition are unlawful no mat
ter how beneficent they may be."

It is a strange thing, inciden
tally, that though politicians and
the courts think it necessary to
forbid an existing merger in order
to increase the number of banks
ina city from 70 to 71, they have
no such insistence on big numbers
in competition when it comes to
political parties. The dominant
American theory is that just two
political parties are enough to
give the American voter a real
choice; that when there are more
than this it merely causes confu
sion, and the people are not really
served. There is this much truth
in this political theory as applied
in the economic realm. If they are
really competing, only two firms in
an industry are enough to create
effective competition.

Monopolistic Pricing
The real problem is not whether

or not there is "monopoly" in a
market, but whether there is mo
nopolistic pricing. A monopoly
price can arise when the respon
siveness of demand is such that
the monopolist can obtain a high
er net income by selling a smaller
quantity of his product at a higher
price than by selling a larger
quantity at a lower price. It is as
sumed that in this way the mo
nopolist can realize a higher price
than would have prevailed under
"pure competition."

The theory that there can be
such a thing as a monopoly· price,
higher than a competitive price
'would have been, is certainly valid.
The real question is, how useful is
this theory either to the supposed
monopolist in deciding his price
policies or to the legislator, prose
cutor, or court in framing anti
monopoly policies? The monopo
list, to be able to exploit his posi
tion, must know what the "de
mand curve" is for his product.
He does not know; he can only
guess; he must try to find out by
trial and error. And it is not
merely the unemotional price re
sponse of the consumers that the
monopolist must keep in mind; it
is what the effect of his pricing
policies will probably be in gaining
the goodwill or arousing the re
sentment of the consumer. More
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importantly, the monopolist must
consider the effect of his pricing
policies in either encouraging or
discouraging the entrance of com'7
petitors into the field. He may ac
tually decide that his wisest policy
in the long run would be to fix a
price no higher than he thinks
pure competition would set,and
perhaps even a·little .lower.

In any case, in the absence of
competition, no one knows what the
"competitive" price would be if it
existed. Therefore, no one knows
exactly how much higher an ex
isting "monopoly" price is than a
"competitive" price would be, and
no one can be sure whether it is
higher at all !

Yet antitrust policy, in the
United States, at least, assumes
that the courts can know how
much an alleged monopoly or "con
spiracy" price is above the com
petitive price that might-have
been. For when there is an alleged
conspiracy to fix prices, purchasers
are encouraged to sue to recover
three times the amount they were
allegedly forced to "overpay."

Avoid Price-Fixing

Our analysis leads us to the con
clusion that governments should
refrain, wherever possible, from
trying to fix either maximurn or
minimum prices for anything.
Where they have nationalized any
service - the post office or the rail-

roads, the telephone or electric
power - they will of course .have
to establish pricing policies. And
where they have granted monopo
listic franchises -for subways,
railroads, telephone or power com
panies - they will of course have
to consider what price restrictions
they will impose.

As to antimonopoly policy, what
ever the present condition may be
in other countries, I can testify
that in the United· States this
policy shows hardly a trace of con
sistency. It is uncertain, discrimi
natory' retroactive, capricious, and
shot through with contradictions.
No company today, even a mod
erate sized company, can know
when it will be held to have vio
lated the antitrust laws, or why.
It all depends on the economic bias
of a particular court or judge.

There is immense hypocrisy
about the subject. Politicians make
eloquent speeches against "mo
nopoly." Then they will impose
tariffs and import quotas intended
to protect monopoly and keep out
competition; they will· grant mo
nopolistic franchises to bus com
panies or telephone companies;
they will approve monopolistic
patents and copyrights; they will
try to control agricultural produc
tion to permit monopolistic farm
prices. Above all, they will not only
permit but impose labor monopo
lies on employers, and legally com-
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pel employers to "bargain" with
these monopolies; and they will
even allow these monopolies to
impose their conditions by physi
cal intimidation and coercion.

I suspect that the intellectual
situation and the political climate
in this respect is not much differ
ent in other countries. To work
our way out of this existing legal
chaos is, of course, a task for
jurists as well as for economists.
I have one modest suggestion: We

can get a great deal of help from
the old common law, which forbids
fraud, misrepresentation, and all
physical intimidation and coercion.
"The end of the law," as John
Locke reminded us in the seven
teenth century, "is not to abolish
or restrain, but to preserve and
enlarge freedom." And so we can
say today that in the economic
realm, the aim of the law should
not be to constrict, but to maxi
mize price freedom and market
freedom. ~

Rule of Law

ARBITRARY POWER, enforcing its edicts to the injury of the persons

and property of its subjects, is not law, whether manifested as the

decree of a personal monarch or of an impersonal multitude. And

the limitations imposed by our constitutional law upon the action

of the government, both State and national, are essential to the

preservation of public and private rights, notwithstanding the

representative character of our political institutions. The enforce

ment of these limitations by judicial process is the device of self

governing communities to protect the rights of individuals and

minorities, as well against the power of numbers, as against the

violence of public agents transcending the limits of lawful author

ity, even when acting in the name and wielding the force of

government.

JUSTICE MATHEW in Hurtado v. California, 110 u.s. p. 535



CLARENCEB. CARSON

THE BAIT &THE HOOK

MAN'S DOMINION over the animal
kingdom is often precariously
maintained. Most animals have
some one trait or more which
makes them superior in that re
spect to man. They can run, fly,
or swim faster, can inject a venom,
can bite, are large and powerful,
are small and difficult to locate,
can go through places which men
avoid, or have some other capacity
which makes them difficult for
man to dominate. Moreover, most
animals do not submit readily to
man's dominion; they attempt to
elude him when he tries to capture
them and try to escape once cap
tured. In a sense, it is valid to say
that animals relish their freedom
- that is, like to follow their in
stincts, to go where they will, to

Dr. Carson is Professor of American History at
Grove City College, Pennsylvania.

roam in that niche of nature that
is particularly suited to them.

First and last, men have de
voted a great deal of energy and
ingenuity in order to snare, catch,
land, capture, trap, hook, corral,
pen, and fence animals. Some of
these methods have become stereo
typed and are virtually universal.
They frequently involve efforts to
conceal from the animal what is
being done. A runaway hog may
be captured by laying down a trail
of corn that will lead him back to
the pen. It may be necessary when
he gets in sight of the pen to drive
him in with sticks. Mice are ap
prehended by setting a trap. with
cheese. Larger animals are cap
tured by baiting a steel trap, or a
box, with some delicacy prized by
the animal sought.

Perhaps more people in our era

83
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devote more ingenuity and effort
to catching fish than to the cap
ture of any other animal. It is a
game which many find endlessly
fascinating. The classic device for
catching a fish is to bait a hook
with a worm and dangle it in the
water. Ideally, the worm is
stretched over the hook in such a
way that the fish will swallow the
hook before he knows he has. any
thing but the worIl).. Once the hook
is set, the more' the fish pulls to
try to get away, the deeper the
hook fastens into him. Much more
sophisticated equipment is now
common, including artificiallu.res,
rods and reels,. and so· on.. Fisher
men pride themselves on the tech
niques by which they lure the fish
to his. death.

Gaining Dominion. Over Men

Some men have devoted a great
deal of energy and ingen:uity, too,
to. gaining. dominion over other
men. Strangely enough, it appears
that men are more susceptible to
domination by force or .the threat
of. force than are many animals.
Since men are more intelligent
than . animals,'.. they recognize a
broader spectrum of dangers;
their efforts to avoid injury often
allow them to be dominated by the
presence of force. At any rate,
force. usually has been .used to
some extent by those who would
gain dominion over men. Quite

often, this use of force· has been
accompanied by a rationale and
religious or social sanctions.

In America in the twentieth
century, very subtle stratagems
have been used to gain and extend
control over men, the instrument
of control being government. The
necessity for stratagems can be
found in the American outlook and
the system of . government. Ac
cording to the general belief,
Americans are free and are de
voted to keeping and extending
that freedom. Those who govern
are not supposed to seek power
over their fellow Americans, do
not profess to want it, and would
be loath to exercise it if they had
it. ·Our lore has it that those in
government are our servants and
we their masters. Yet, govern
ment has vastly extended its con
trolover the lives of the citizenry
in the twentieth century.. Those
who have to face the assorted
bureaucrats who exercise political
power should have little doubt
that the bureaucrats are the mas
ters and we· the servants.

This extension of government
power has been subtly advanced,
acquired, and exercised in ways
analogous to capturing animals.
The· hook has been baited, the trap
set with goodies, and the path to
the pen strewn with morsels. The
figure of speech commonly used
to describe such tactics - one as-
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sociated with English Fabian so
cialists - is the carrot and the
stick. This. suggests that we are
led and driven along the way to
subjection to the state - or to
some collectivity - by alternate
and judicious uses of the carrot
and the stick. The phrase is graph
ic and appropriate, but the bait
and the hook may be even more
apt. The bait by which people have
been led to take the hook' of gov
ernment power has often concealed
the hook much better than a car
rot conceals a stick. Nomatter
what figure is used, the important
point is that subtle stratagems
have helped politicians and their
spokesmen gain control over Amer
icans.

A Case of Urban Renewal

For example, the political leaders
of the community where I live
are trying to get an Urban Re
newal project underway. The in
habitants were surveyed to find
out what they thought of Urban
Renewal, among other things. A
majority of respondents favored
the participation of the community
in Urban Renewal. Some, though
opposed to such programs asUr
ban Renewal,said that since- it
was in operation, this community
might as well get its share. The
newspaper report· of the survey
gave no indication that those who
felt this way were looking beyond

what they took to be the benefits
of the program. They took the
bait, apparently unaware of the
hook it concealed.

Of course, the hook was there;
a hook by which the citizens could
be reeled in and brought under
governmental power in new ways.
Already the power is being wielded
here, as in so many other com
munities. In order to participate
in Urban Renewal, it is necessary
for a municipality to have a build
ing code, among other things. The
code must be the one recommended
by the appropriate agency of the
Federal government, or one com
parable! to it. A permit must be
obtained before projected con
struction can begin. A new struc
ture must be a minimum distance
from the boundary of adjoining
land, must conform to various
structural requirements, must have
a certain minimum of electrical
outlets, and so on. An official, or
officials, of the local government
is empowered to inspect struc
tures and obtain their conformity
to his interpretation of the code.
Thus, what was once private prop
erty and the affair of the owner
is brought under the control of
political power which reaches back
to Washington.

In this case, the hook was not
baited with a live worm ;anar
tificial lure was used. The notion
that it is desirable for a commun-
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ity to get its "share" of the Fed
eral bounty passed out in Urban
Rene,val is not based upon any
thing substantial so far as the in
dividual members of the commun
ity are concerned. That people
would want their share would be
understandable, even if deplorable,
if the Federal largess were di
vided equally among the citizens.

Artificial Lures

When a hook is baited with a
worm, the fish that swallows it
gets something. It is not so for
most people with Urban Renewal.
All taxpayers contribute to the
support of it, but few reap any
direct benefits. Someone who covets
another's land may be able to in
duce the powers that be to confis
cate it and sell it to him. Some of
those in the construction business
may be provided with building op
portunities. Most of the citizenry
get nothing, however. Some of
them have their dwellings and
businesses taken from them and
torn down. They will be displaced
from their neighborhoods and
places where they do business.
Many will suffer the inconvenience
of not having familiar stores in
which to shop, or the pressure of
overcrowding that will occur. If
new buildings are ever built to
replace the old ones, all will, of
course, receive the "social benefit"
of viewing what some bureaucrat

has decided is architecturally con
gruous for that neighborhood. The
government of the community· in
which I live does not pay divi
dends; "shares" of Federal bounty
are not distributed among the cit
izens.

In the Transport Field

Sometimes the bait is real,
sometimes not, but the bait and
the hook is a well-established prac
tice of governments in the United
States. It has been used for nearly
a hundred years now. It may well
be that the first uses were not in
tended as bases for extending gov
ernment power, but those intent
upon such extension have found
the grant of any government favor
a handy excuse for their purposes.
One of the first major forays of
the Federal government into the
field was the granting of land and
the making of loans for the con
struction of transcontinental rail
roads during and after the Civil
War. States and local governments
also granted various favors to
railroad builders.

These grants and loans were not
originally tied to any regulation
of the railroads. But by the 1870's
pressure was mounting for regu
lation, particularly in the Mid
west. Initially, states began lay
ing down rules for the operation
of railroads within their borders.
The 1880's brought Federal inter-
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vention by way of the Interstate
Commerce Act. Since that time,
the railroads have been seriously
regulated and interfered with by
governments. They have been the
subject of rate fixing, antitrust
legislation, merger control, special
legislation for employees, Inter
state Commerce Commission and
court decisions as to what services
to provide, provisions regarding
the issuance of passes, and so on.

The justification for this regu
lation has not been based pri
marily upon the special favors
initially granted to railroads; this
has been a subsidiary point in the
argument for control. Instead, the
main argument has been that rail
roads provide an important "pub
lic" service, that they are a sort
of public utility. Yet, this is linked
to the original justification for
making the grants and loans, that
is, that it was in the public inter
est to have the railroads built. The
bait and the hook were joined to
gether through this "public in
terest" justification.

Another bait used in transpor
tation was (and is) the charter or
franchise. The franchise is an old
mercantilistic device for granting
a monopoly, but in recent times it
has served as the basis for ex
tensive regulation. Street railways
usually were developed by private
companies which had franchises to
do so. In the course of time, these

companies, which later supple
mented or replaced streetcars with
)Uses, were so intricately con
trolled that they could no longer
make sufficient profit to stay in
business. In many large cities to
day, the franchises have been
taken over by agencies of the
municipal governments, such as
port authorities, and are operated
at a loss. The bait was the fran
chise; the hook was the regulation.

Other Modern Interventions

In the twentieth century, of
course, this technique of extending
government power has become a
fine art. Labor unions are granted
exemptions and special privileges,
farmers are granted subsidies and
special concessions, and businesses
get government contracts. Banks
get charters, the deposits of their
clientele insured, and guaranteed
mortgages. Schools get state aid
and then Federal aid. Manufac
turers are enabled to maintain
high prices by selling their "sur
plus" to government for stockpil
ing. The aged get pensions and
the young get aid to dependent
children. Special loans are made
available to those in certain cate
gories who want to buy a home.
Shipping companies and airlines
are subsidized. Hospitals are built
with the aid of government sub
sidies. Grants-in-aid are provided
for states and municipalities.
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Those of various skills and pro
fessions get licenses which entitle
them to practice or perform and
exclude those who do not possess
such authorization.

The bait is tantalizing indeed.
The force of government is used
to attain for men and groups what
they might not be able to obtain
if they relied on voluntary meth
ods. However well it may be con
cealed, the hook is always there.
The bait may be nearly consumed
before the hook is felt. Farm sub
sidies carry with them crop re
strictions, allotments, and, on oc
casion, quality controls. Farmers
lose significant control over the
use of their land. Banks are sub
jected to government audits, the
fixing of interest rates, and to var
ious pressures from government
agencies. In many ways, banks
have become an arm of the gov
ernment. Labor unions have to
submit to "cooling off" periods
before they can strike, are sub
ject to the National Labor Rela.;.
tions Board, are generally forbid
den to strike against government,
and the day appears to be ap
proaching when many of them will
be .forbidden by law to strike
against private employers. Em
ployers are subjected· to arbitrary
rulings by the courts and the Na
tional Labor Relations Board, and
have, in many instances, lost au
thority over their employees. At

any rate, an individual employee
may have to join a union to work
at the job for which he is trained,
may have to accept the decision of
the majority of those in his in
dustry as to whether he will work
or strike, is subject to the courts
and National Labor Relations
Board as to 'what his "rights" are,
and may be forced by government
to work or lose his employment.

Recently, some aluminum com
panies decided to raise their
prices. This conflicted, with gov
ernment policy; and, when the
companies appeared to be deter
mined upon their course, the Fed
eral government announced that it
would sell part of the aluminum
in its stockpile. If this were chil
dren playing games, it would be
appropriate to say that turn about
is fair play. After all, the com
panies had been favored by the
government purchase of aluminum
in the first place. But this was an
irresponsible use by government
of money taken from the citizenry.
Even so, it is an example of taking
the bait and then getting the hook.

Subsidized and Controlled

Public schools have received the
favor of monies from stateand
Federal government. In conse
quence, they have been subjected
to progressively greater control
by these governments. Not much
has been made of the progressive
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centralization of control over local
schools by state governments,
though it has gone on apace. Now,
Federal control is following in
this path. A magazine article
pointed out the slipshod way in
which those holding out the bait
of Federal aid attempt to conceal
the hook:

Those who favor federal interven
tion generally claim it is not intended
to usurp the power of local school
authorities to run their schools as
they see fit. Federal aid legislation is
almost always prefaced by such a
disclaimer, as was the National De
fense Education Act when it became
law in 1958. Despite its statement
that nothing in the Act "shall be con
strued to authorize any department,
agency, officer or employe of the
United States to exercise any direc
tion, supervision or control over the
curriculum, program of instruction,
administration, or personnel of any
education institution or school sys
tem" this Act goes on to set forth
numerous regulations and standards
which local schools must meet to qual
ify for federal assistance!

As one teacher said:

To get this money we have to accept
and adopt the course of study out
lined and specified by the federal
government through the state de
partment. We have to permit inspec
tion trips by state employees who re
ceive part of their money from the
federal government. We have to hire
teachers whose qualifications are ap-

proved by the same groups. We have
to send our teachers to conferences
designated by these authorities.1

Examples are too numerous to
go into in detail. There is the in
trusion into the lives of recipients
of welfare checks by social work
ers. There is the portending con
trol of medicine by the Federal
government. There are the intri
cate regulations of radio, televi
sion, airlines, and shipping. There
is talk of compulsory steriliza
tion of repeaters among unwed
mothers. There is the ubiquitous
spread of government power into
virtually every area into which it
is preceded by favors.

The Will to Resist

Just as the fish drives the barbs
deeper when he struggles against
the hook, so, quite often, do those
who resist government control find
themselves subjected to greater
force. Many businessmen have
long since ceased to fight the ex
tension of government power over
them. Just as a wary fish might
do, they try by gentle tugs on the
line to get more leeway within
which to operate, unaware that
they are being worn down by their
efforts and made ready for land
ing. Many businessmen have
learned that if they resist, they

1 "The Real Crisis in Our Schools:
Federal Domination," Nation's Business,
XLVIII (March, 1960), 59.
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will be subjected to harassment,
to threatened prosecution under
the antitrust laws, to close ex
amination of their income tax re
turns, to loss of government con
tracts, and to new regulations
more onerous than the ones now
applicable. Labor union leaders
are beginning to feel the hook
subject to threats that they either
do voluntarily what government
wants or be forced to do it. Any
resistance by the medical profes
sion is likely to be interpreted as
an excuse for tightening control.
Businessmen who read the hand
writing on the wall may know
that if they do not "voluntarily"
accept government guidelines for
prices they will be subject to
government-fixed prices.

Of course, there are aspects of
the government's extension of
favors and force to which the
analogy of the fisherman with his
bait and hook is not appropriate.
The fisherman provides his own
bait and tackle as well as his boat.
The government, by contrast, pro
vides its favors from money taken
from the taxpayer by force or the
threat of force. That is., our goods
are first taken from us by govern
ment which then uses them to
entice us into its orbit of control.
Some do, of course, receive favors
who paid no taxes; others receive
more than they paid in. But the
redistribution features do not al-

tel" the nature of what is being
done. Weare getting hooked when
we reach for the bait that was
taken from ~lS in the first place.

The Gradual Approach

to Full-Blown Tyranny

The above tactics are the Amer
ican version of Fabian socialism.
They .are the ·means by which
Americans are drawn step by
step into ,what would be billed as
socialism "if we were being se
mantically honest. More precisely,
it is the gradual development of
statism. Each time some sucker
reaches for the bait and is
hooked, the power of government
is increased. Each extension of
government power by regulation,
control, restriction, and so on is at
the expense of the control by in
dividuals of their own Iives. This
power is usually vested in the
assorted members of an expanded
and expanding bureaucracy, in in
dependent commissions, in bureaus
headed by cabinet members, in
experts, in that numerous clan
who make their living by deciding
what prices others shall charge
for their services, how many acres
farmers can plant to what crop,
whether train services shall be
continued, what union shall be
recognized by what company, the
proper length for commercials on
television, and so on ad nauseum.

These bureaucrats are tyrants,
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but, oh, such petty tyrants! Men
might fight a Genghis Khan, but
it is difficult to know what weap
ons to use against men whose
tyranny consists of arbitrary de
cisions about whether a railroad
shall be permitted to discontinue
a freight station in a hamlet of
200 people, or· not, whether each
bathroom in a house must be
vented or whether one vent can
serve all of them, whether a new
product shall be subjected to an
other round of testing· or not, and
so on. Prudent men hesitate to
rush to arms to make war on mos
quitos. Yet, when all the bits of
petty tyranny are added, the total
is a monumental tyranny which
filters into every area of life.

According to the lore of fisher
men - not always the most reliable
- some fish become unusually
canny. There are stories, at least,
of very large fish who survive in
a limited area the attempts of

fisherm,en to catch them. At most,
they only nibble at the bait; they
cannot be snared by the hook.
Whether or not there are such fish,
I do not know, but the stories offer
a valuable lesson for men. The best
way - the only sure way - to avoid
the· hook is to refuse the bait. No
sensible man today has any reason
to doubt that Federal control will
follow Federal aid, that govern
ment subsidies will be followed by
government restrictions, that be
hind the attractive bait there are
the ugly barbs of political power.
Even the nibbler can be caught by
the crafty fisherman, for such a
fisherman tugs gently at the line
to get the fish to jump at the bait
and get himself hung on the hook.
Men who seek dominion over other
men in our day have become crafty
fishermen. Only those fish are safe
who refuse the bait. Only those
people remain free who renounce
governmental favors. ~

A. ConsequellC~ of Compulsion

WHEN THE LAW, by means of its necessary agent, force, imposes
upon men a regulation of labor, a method or a subject of educa
tion, a religious faith or creed - then the law is no longer nega
tive; it acts positively upon-people. It substitutes the will of the
legislator for their own wills; the initiative of the legislator for
their own initiatives. When this happens, the people no longer
need to discuss, to compare, to plan ahead; the law does all this
for them. Intelligence becomes a useless prop for the people; they
cease to be men; they lose their personality, their liberty, their
property.

FREDERIC BASTIAT, The Law 1850
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AND ROB RTY

WILLIAM J. PALMER

THE MOST distinguishing charac
teristic of the human being is his
urge to amplify the natural. pow
ers of his body and mind by in
venting and creating devices and
by the acquisition, ownership, and
dealing with property. Through
both of these activities he enters
into relationships with other per
sons, into the realm of negotia
tions, agreements, and contracts,
into the status of bearing personal
obligations and responsibility, and
into the demands of management.
He increases his understanding of
other humans and his foresight;
he develops a capacity for per
sonal, independent judgment; he

Mr. Palmer is a retired Judge of the Superior
Court of California for Los Angeles County.
This article is slightly condensed from a paper
prepared for a Conference on the Humane
Economy at The Institute of Paper Chemistry,
Appleton, Wisconsin, August 1966.
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learns the inevitable penalties for
mistaken judgment and dishon
esty and the equally inevitable re
wards for good judgment and in
tegrity. In summary, he grows in
stature as a constructive, trust
worthy being.

Out of this extension and en
largement of the person through
the ownership of property and the
related contractual activities come
men and women qualified to do the
big jobs, to carry the heavyre
sponsibilities of our economic re
gime. For them we reserve one of
the highest encomiums of our
work-a-daylives and associations,
namely, "His word is as good as
his bond."

To cut off from the individual
person the medium of self-exten
sion and development provided by
freedom to acquire and own prop-
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erty is to do damage to his person
in analagous manner as cutting
off an arm or a leg or destroying
the sense of sight or of hearjng
\vould do to his body. It is an in
evitable, logical result that to a
mind that has suffered such dam
age, a mind molded in thephiloso
phy and practices of communism,
even a solemn treaty-contract car
ries no binding obligation, is only
a device by which to buy time, to
deceive or to gain some other ad
vantage, a mere contractual form
to be broken whenever to honor it
would appear to be fraught with
some disadvantage to the signing
communist body.

The Law of Usefulness and Returns

When we turn to the larger,
composite, social aspects of pri
vate ownership of property, as ex
hibited in our business. corpora
tions,we are compelled, if we
would be true,. to acknowledge this
fact: In the long pull, such pri
vately owned property can and
does serve its owners only and
commensurately as it serves all the
people. Even as to personal hold
ings, basic data compiled by· the
Internal Revenue Service justify
the conclusion that at least 85 per
cent of the personal wealth of our
wealthiest citizens is in the active
service of the general, total econ
omy in the form of corporation
capital, government bonds, invest-

ments in insurance,bank accounts
and loans, paying wages, creating
tools, building homes, andprovid
ing security for others.

These facts are joined by an
other: the natural and particular
concern that thecprivate owner has
for the care, improvement, and
usefulness of his own property.
The· brevity .of that observation
should not obscure the· far-reach..
ingvitality and effectiveness of its
truth. When we substitute the
politician ·dealing with. otherpeo
pIe's money for the businessman
dealing with his own, the result is
certain to be extravagance· and
waste and often corruption and
failure. A thousand and more ex
amples of this truth, from our
own governments and from around
the world,· could· be cited if neces
sary. But no knowledgeable person
needs such. proof.

These conjoined facts give to
private ownership and manage
ment an exclusively distinctive en
dowment for benefiting the whole
economic and social structure.
They constitute what Adam Smith
referred to as an "invisible hand"
serving .the best interests of· so
ciety. To use a metaphor that con
forms with modern science, these
factors might be called the genes
that have determined the magnifi
cent posture and performance of
our organisms of private property
and private adventure, and the ab-
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sence of which has determined the
numerous failures of socialism
and totalitarianism.

Modern Mythology

This is a unique period in human
history for thoughtful people to
spend a while focusing their
thoughts on the concepts of pri
vate property and ownership. Cur
rent in the world is the notion
which, stated with the samegen
erality as it usually is expressed,
assumes that an intrinsic antag
onism exists between property
rights and human rights. The con
flicting factors intended to be de
noted by the slogans and shibbo
leths are, on the one hand, the
ownership of property by individ
ual persons, and, on the other, the
well-being of all members of a so
ciety.

Not only are large national
groupings of the world's peoples
under the absolute domination of
autocrats who profess to believe
that this notion is true, but in our
own country the shibboleth is
comtnonly used, or truth is im
plied in it, by seekers and holders
of public office, demagogues, so-

. cialists, and communists. Into the
minds of thousands of school and
college students the notion has
been implanted by teachers and by
influences organized and directed
from outside the school grounds
and campuses.

Perhaps we ought promptly to
dispatch this proposition that
property rights are inimical to
human rights by pointing to the
illogicality and/or the insincerity
of its proclaimers and apologists.
What they seek to obtain is prop
erty, either directly for themselves
or to hold or control, with auto
cratic power of distribution and
dissipation. Property delivered to
them, property controlled by or for
them, is their own barked guaran
tee of human rights and their one
cure for a real or alleged absence
of such rights. They, themselves,
are the arch proponents of the fan
tasy that property is the panacea
for the ills, ignorance, indolence,
evils, confusion, and muddles of
mankind.

Although it is quite proper in
controversial dialogue to thus dis
miss a current myth or fallacy, it
is for us, rather, to think construc
tively and to try, at least, to ex
press truths that can flow into the
mental vacuum wherever it may
exist. Let us examine anew cer
tain premises that we usually as
sume a priori. What are the genu
ine human values in which we are
or ought to be concerned?

These are Human Values

The basic one, of course, is free
dom. Lest there be misinterpreta
tion or misrepresentation, let us
substitute a term evolved in en-
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lightened political and juristic phi
losophy, namely, "civil liberty."
This term embraces all the famil
iar inalienable rights of man. No
fact has been more convincingly
proved by history and no conclu
sion is logically more unavoidable
than this: civil liberty is impossi
ble without the right and freedom
of individual persons through their
own efforts ,to ac,quire and own
property and to have all authority
in the management of the same as
will not infringe upon the equal
rights of others and as will con
form with a reasonable exercise of
police power by government.

When, by some governing pow
er, individual persons are deprived
of opportunity to acquire and to
own property, they necessarily are
dependent' upon and are the liege
men of the power that claims to
own all property and, having
means of violence to enforce its
claims, exercises the prerogatives
of ownership - whether that pow
er be king, feudal lord, or ruling
persons bearing any vestment of
authority. All are vassals of the
king, be he robed, crowned, and on
a throne, or a coterie of commis
sars or an· assembly or bureau of
government officials, when the con
trol of all property has been
usurped by that king through
myth, general ignorance, custom,
deception, violence, or election.

The destiny of liberty is the

destiny of the private ownership
of property.

"A Man's Castle"

Another human value of inesti
mable significance is the home, the
house-home which, upheld by en
lightened Anglo-American juris
prudence, is a man's castle, a place
of refuge, and a place for privacy.
But a man's home cannot be his
castle, a personal fortress, unless
he, himself, owns the right of pos
session, a right that he acquires
through ownership of either the
fee title or a leasehold. A pater
nalistic, all-owning government
might provide him revocable shel
ter, but whether that be in a hovel,
a crowded room, apartment, or a
palace, he never can receive from
it the gratifications and the human
values, nor the security, that de
rive from himself being the owner
and master of a home.

Probably no human value sur
passes that of the man who loves
the fertile soil and the useful and
beautiful creations that grow from
it, who presides over an area of
ground of which he can say: "This
is my own," and on which he can
labor in the near-God enterprises
of tilling, planting, harvesting, and
animal husbandry, knowing that
the fruits of his toil and the
earth's fertility will belong to him.
He is the lord of what has been
called "a corner of tranquillity,"
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wherein he knows the spiritual
satisfactions of being a self-di-
rected, free man. But no "corner
of tranquillity" exists after preda
tors, by violence· or the inoculation
of deceiving ideas, have stolen
from individual persons their own
and, through sneaking and violent
devices of suppression, have closed
the avenues for private ownership
of property.

Control of Cultural Environment

Another human value is one
which no intelligent person, hav
ing once enjoyed, will surrender
willingly: the value derived from
being free to create the cultural
environment to which he and his
family will be exposed and within
which, patterns of thought, taste,
and character will be formed. This
value derives not alone from re
specting his own thinking and
judgment, but from being free to
pursue them in the selection of
books, newspapers, magazines, fur
nishings and decor, works of art,
radio and television programs,
other forms of entertainment, re
ligious institutions, and methods
of education.

But this immeasurable human
value can be had only when nu
merous individual persons are the
respective private owners of nu
merous properties: newspapers,
publishing houses, churches,
schools, factories, radio and tele-

vision stations, theaters, mercan
tile establishments, banks and
other financial institutions, and
countless items of machinery and
equipment.

The destiny of culture is the
destiny of the private ownership
of property ~

The Means of Benevolence l

No attempt is being made here
to inventory all the human values
that are made possible by and are
dependent upon the private owner
ship of property. Yet another
ought to be mentioned, because,
although not the most fundamen
tal, it is the crowning, irradiating
capstone of the structure. It con
sists of the coexistence of benevo
lent impulses in the psyche of the
individual person and his private
ownership of the means by which
to materialize those impulses in
charitable giving. It is doubtful if
many of us have a fitting appre
ciation of the manifold, far-reach
ing fruitfulness of that human
value, although its personal grati
fications have been widely experi
enced.

A reliable estimate based on
various records is that in 1963
gifts made by citizens and insti
tutions of the United States to

1 The data used in this section is taken
from Senior Scholastic, December 9, 1964,
p. 8 et seq. and 1966 Reader's Digest Al
manac.
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philanthropic causes amounted to
more than ten billion dollars. The
varied purposes of those gifts em
braced immediate help to the
needy; religious activities; educa
tion in many areas; projects in
art, literature, and other phases of
culture; health, medical, and hos
pital care; scholarships, fellow
ships, advanced studies and re
search, and explorations in science.

Out beyond the realm of records
and statistics, in those areas
where countless kind persons ask
no credit and no acclaim, are the
continuing, numerous, silent gifts
of money and valuable things from
one to another.

Of the more than ten billion dol
lars in traceable charity, gifts to
taling nearly eight billion dollars
were those of individual persons.
More than 50 million volunteer,
unpaid persons, including three
million of America's business and
professional leaders, gave of their
time and energy to carryon the
benevolent services involved and
to do the soliciting and gathering
in of the gifts.

Nearly half of all this giving of
private property was done for the
support of churches and church
related activities, including
church-affiliated hospitals. Anoth
er 15 per cent of the gifts made
possible such welfare and educa
tional activities as youth organiza
tions, Boy Scouts, Girl Scouts, and

similar programs, community
planning for various phases of bet
terment, and projects for the pre
vention of juvenile delinquency.

Fifteen thousand foundations,
endowed by gifts of private prop
erty, made possible major .philan
thropic enterprises by their contri
butions of 819 million dollars.
Twenty-four of those foundations,
the ones best known, having no
purpose other than to promote
through their benefactions the
well-being and progress of human
beings around the world, have as
sets of over six billion dollars.

The existence of numerous pri
vate schools and colleges, where
independence of political controls
and pressure groups can be re
tained, and religious and cultural
ideals and disciplines can be main
tained, is made possible only by
gifts of private property. In the
fiscal year, 1963-1964, 35 of the
better known c9lleges and univer
sities of our country received gifts
totaling 343 million dollars. But
numerous other colleges and uni
versities received gifts. The total
of all gifts of private property to
education in one form or another
in the year 1963 has been esti
mated to have been over one bil
lion, seven hundred million dollars.

The contorted mind of the com
munist can only sneer at all this
fruitage of human values from the
private ownership of property. He
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would, if he could, destroy all the
benevolent foundations. He tells
you that under his system no
charity is needed, because the
state, claiming to own all prop
erty, renders to each of its prole
tariat according to his needs. He
does not tell you that a handful of
tyrants decide what everyone
needs. He does not tell you that in
their philosophy and absolutism,
the greater portion of what is ac
complished by our private charity
is deemed to be not needed, is
poison and hallucinatory to minds
conditioned and regimented by the
tyrants. And he does not tell you
that no socialist society ever has
been able to satisfy the reasonable
heeds of its people.

The Sum of Human Values

All the human values which rea
sonably can be expected to benefit
the race can be summed up in
these words: a valuable human.
Use of this term requires us to
confront two antithetic ideas of
value. To the power-hungry or
glory-seeking despot, a person is
valuable only if he is useful to the
ruler's ambition. He is an en
meshed part of an apparatus. But
to the enduring wisdom of reality,
the valuable human is an individ
ual, an honest, self-reliant, self
thinking, working individual, pro
ductive of useful things, useful
ideas, or useful service.

It has been demonstrated time
and time again that the incentives,
opportunities, disciplines, and ne-
cessities provided by a regime of
law-protected private property
have no rival in producing valua
ble humans, no enduring rival in
paternalism, socialism, or any kind
of absolutism. If we needed more
proof of this fact than exists in
our own history, especially mod
ern proof, we would find it in the
prodigious recovery of West Ger
many from the ruins of World
War II and in the seemingly mi
raculous achievements of the free
Chinese of Formosa in rising from
a war-caused desolation.

We are long overdue in the gen
eral indignation certain to result
when we recognize the buncombe
of the political medicine man and
the swindle of the political gang
ster in their preachments and in
nuendo that an intrinsic conflict
exists between human rights and
property rights.

Law, Scholars, and Kings

The concept of private property
and the laws that have been de
signed to implement and safeguard
it were born of an instinct that
manifests itself even in some areas
of animal life, presumably below
the level of humans. The relation
ship in this respect is like that
which exists between the instinct
of self-preservation and the many
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laws designed to protect human
life. These instincts are an expres
sion of the wisdom and purpose of
the intelligence behind all the phe
nomena of nature.

One of the most brilliant orna
ments of man's efforts and
achievements on our planet has
been the considerable number of
extraordinary minds who, as jur
ists and scholars of the law, helped
to create the great legal systems
wherein, among other achieve
ments, the rights of private prop
erty in its numerous aspects were
defined, classified, and protected.
Not one of these pre-eminent legal
scholars proposed the abolition of
private property. The idea would
have been anathema to them all.

Law in its inherent nature has
profound depth and an affiliation
with truth. It is not exclusive, but
rather is universal, and it under
lies and feeds the intuitive minds
of the great who sincerely seek to
know it. In medieval Germany a
theory was prevalent among schol
ars of law that the whole body of
the law had latent existence in the
consciousness of the people.2 Theo
retically this concept is true if we
think of law in its only justifiable
function, and if we regard as tem
porary and counterfeit the mis
guided dictates of authoritarian
holders of political power. And if

2 Englemann, History of Continental
Civil Procedure, p. 145.

this true concept were self-execut
ing, if it had any means of en
forcement, no people in the world
today would be governed by com
munists, and none would be be
guiled by those who would destroy
the rights logically incident to the
private ownership of property.

Yet a majority of the world's
people today do live under totali
tarian regimes wherein any rights
of private property that may ap
parently or actually exist do so
only precariously and without firm
fixation in dependable law. This
state of affairs is not modern, ex
cept only that it now exists. It is
older than recorded history.

The earliest legal system which,
in juristic thinking, can be recog
nized as a system, was that of
Egypt, established about 6,000
years ago and surviving for about
4,000 years.3 An underlying theory
of this system was that every
square yard of land and every
person within the kingdom were
the property of the king. The king
was also the sole legislator. But
overlying that foundational princi
ple was a superstructure of pri
vate rights, including contractual
rights and private ownership, con
ferred from above, with laws gov
erning marriage contracts, deeds
of lands and houses, leases, sales,

3 John Henry Wigmore, A Panorama
of the World's Legal Systems, Vol. 1, pp.
11-41. This work is authority for other
historic data stated in the essay.
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wills, and numerous other transac
tional instruments such a.s are fa
miliar in an advanced society. To
enforce these rights and the king's
laws a judicial system existed. It
embodied high ideals of judicial
qualification and some enlightened
principles of justice.

We should take thoughtful note
of this Egyptian principle of uni
versal ownership residing in the
king, for in probably the most ex
traordinary atavistic regression in
history, we are headed and have
gone a long way in that direction
- we, ·a .people whose government
was founded on the principle that
certain inalienable rights, includ
ing the private ownership of prop
erty, were vested in each of us by
our Creator. No one can be quite
sure who today's king is, whether
the people, the President, Con
gress, the Supreme Court, the po
litical party in power, the mon
archs of labor unions, the theorists
of totalitarianism, or a verbalized
society.

The Meaning of Ownership

At this point one example will
suffice. But first we should ask
ourselves what we mean, and what
have constitutions and laws
meant, by the term ownership.
Certainly two essentials of the
concept are dominion and exclu
siveness - at least in some sub
stantial measure. Without these

factors the private ownership of
property would hea delusion, .its
prime function being tq place a
mask of justice upon the collection
of taxes.

Over 100 years ago, 100 years
nearer the concepts of the Fed
eral Constitution, a law dictionary
quoted by the highest court of
New York defined property as
"the highest right a man can have
to anything," as a term "used for
that right which one hath in lands
and tenements, goods and chat
tels, which in no way depends on
another man's courtesy."4

Nearly 100 years· ago, the Cali
fornia Legislature dictated this
typical definition into its Civil
Code (sec. 654) :

The ownership of a thing is the
right of one or more persons to pos
sess and use it to the exclusion of
others.

That enactment was supple
mented by another law (Civil
Code, sees. 678. 669):

The ownership of property is either
absolute or qualified.

The ownership of property is abso
lute when a single person has the ab
solute dominion over it, and may use
it or dispose of it according to his
pleasure, subject only to general laws.

4 Jacob's Law Dictionary, quoted in
Stief v. Hart, 1 N. Y. Reports, (Com
stock), pp. 20, 24 (1847), New York
Court of Appeals.
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Both of those laws are normal
expressions of an enlightened
jurisprudence and neither of them
ever has been modified, repealed,
declared unconstitutional, or di
rectly adulterated.

Another typical pronouncement
of an advanced sovereign is this
edict of the California Constitu
tion (Art. 1, Sec. 1) :

All men are by nature free and in
dependent, and have certain inalien
able rights, among which are those of
.... acquiring, possessing, and pro
tecting property ....

It never has been even hinted
that this avouchment violates the
Constitution of the United States.

In 1944 four of the ablest jus
ticesever to serve on the Supreme
Court of California joined in this
official pronouncement:

It is a principle of universal law
that wherever the right to own 'prop
erty is recognized in a free govern
ment, .practically all other rights be
come worthless if the government
possesses an uncontrollable power
over the property of the citizen.5

Government, as referred to in
this lucid statement, of course, in-

Ii House v. Los Angeles County Flood
Control District, 25 Cal. 2d 384; 153 P2d
950 (1944); Supreme Court of California.
Opinion written by Justice Jesse W. Cur
tis, concurred in by Justices John W.
Shenk, Phil S. Gibson, and B. Rey
Schauer.

eluded the courts. The pronounce
ment never has been repudiated or
adulterated.

Brothers in Bond

Having thus reminded ourselves
of the meaning of ownership, we
can better appraise the example
of regression previously men
tioned.

A judicial decision momentous
and epochal in United States his
tory was that of the Supreme
Court in the case of Wickard,
Secretary of Agriculture v. Fil
burn, delivered in 1942 and re
ported in 317 United States Re
ports at page 111. The decision
dealt with an Ohio farmer who
maintained a herd of dairy cattle
and raised poultry. His. income
was derived from selling milk,
poultry, and eggs in the local
market. It was his practice to
grow a small acreage of winter
wheat mainly to use on his own
farm for feed, for homemade flour
and seedings for the next crop. It
would appear from the story that
in some past year or years he had
sold a. portion of his small wheat
crop not needed,on his own farm;
but no evidence existed that any
of the crop in question was sold
or intended to be sold or in any
way to be placed on the wheat
market.

Acting pursuant to the Agri
cultural Adjustment Act, the gov-
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ernment ordered that he plant
only 11.1 acres in wheat, to pro
duce 20.1 bushels an acre. He
planted 23 acres in wheat, and
from the forbidden use of 11.9
acres he harvested 239 bushels.
For that crime he was fined 49
cents for each forbidden bushel, a
total fine of $117.11. The penalty
was upheld by the United States
Supreme Court as being perfectly
in harmony with the Constitution.
With that decision came one of
the most truthful and potential
confessions ever made by govern
ment, the court saying (page 131
of 317, United States Reports):
"It is hardly lack of due process
for the government to regulate
that which it subsidizes."

Summing up the juristic effect
of that and other court decisions,
an eminent encyclopedic legal
work, American Jurisprudence,
says :6

There is authority for the rule that
one taking the benefit of a farm aid
statute, or anyone· claiming under
him with actual notice, is estopped to
deny the validity of the statute, the
applicability' of its benefits to him, or
the regularity of the procedure in
granting him aid thereunder.

And so it has come to pass that
the American farmer, although
his deed purports to grant him fee
title to his farm, actually is vested

6 American Jurisprudence 2d, Vol. 3,
pp. 773, 774.

with no greater degree of owner
ship, and probably less, than was
held by his Egyptian counterpart
of 6,000 years ago. As it was with
the ancient Egyptian, so it is with
him: his "bundle of privileges"
are in the superficial, not the
basic, area of ownership. But lest
sympathy be wasted, it should be
noted that this American farmer
compositely, although with indi
vidual exceptions, voluntarily and
happily relinquished his owner
ship for profit.

On second thought, however,
perhaps we should have both sym
pathy and concern for him be
cause of the disappointments that
have come to him and the danger
of his position in the long pendu
lum swings of time. We are told
that his debts have increased in
the last five years from ?7 to 41
billion dollars, some portion of
which, no doubt, reflects capital
investments; and that in the same
period 3,200,000 farm families
have renounced their farms and
farming.

Timeless Lawgivers

Commencing with -the ancient
civilization of Mesopotamia, the
land between the watersheds of
the Tigris and the Euphrates
rivers and centered in the city of
Babylon, we can follow an inter
mittent chain of law-making
which, in its intent to define,
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direct, and protect the rights of
private property, denies to us of
today any just sense of pride in
our own juristic performances.

The legal system of Mesopota
mia dates back about 6,000 years,
and, about 4,000 years ago,
reached an apex in the reign of
King Hammurabi, whose code of
laws still stands as a monument
of intelligent, extraordinary
achievement in law and the con
cepts of private property. In this
land, commerce, banking, and ju
dicial proceedings were highly de
veloped, and laws existed that rec
ognized in detail, guided, and
protected private contractual and
property rights, relating to deeds,
leases, loans, promissory notes,
sales, bank deposits, bills of lading,
agency, partnership, and the many
transactional instruments and pri
vate rights involved in an active,
communicating, competitive so
ciety.

The most concise and most fa
mous law recognizing, and designed
to protect, the rights of private
property was delivered about
3,000 years ago. It was one of the
Ten Commandments, a founda
tion stone in Hebrew history and
Hebrew law:

Thou shalt not steal.

But knowing that laws do not
enforce themselves, that> if they
are to have life and impetus, they

must abide in the conscience of
the people, the author of the Deca
logue, whether prophet or God,
supplemented that terse command
ment with another:

Thou shalt not covet thy neighbor's
house, thou shalt not covet thy neigh
bor's wife, nor his manservant, nor
his maidservant, nor his ox, nor his
ass, nor any thing that is thy neigh
bor's.

And when the enlightened and
powerful teacher from Nazareth
delivered his message to the peo
ple of his land, he clearly sanc
tioned those laws in these words:

Think not that I am come to destroy
the law, or the prophets: I am not
come to destroy, but to fulfill. For
verily I say unto you, Till heaven and
earth pass, one jot or one tittle shall
in no wise pass from the law, till all
be fulfilled. (Matthew 5 :17,18)

In addition to the plain, specific
statements of that utterance, it
carries two implied truths, with
out the knowledge of which there
can be no wisdom in the business
of law. One has been stated: that
laws do not enforce themselves.
The second is that government al
ways is of men, never of law. As
tonishing as the fact may be to us,
this truth was an articulated prin
ciple of Chinese law in regimes
that began 4,500 years or more
ago and continued in similar legal
frame\vork for more than 4,000
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years, always recognizing the
rights of private ownership, and
providing rules, methods, and
moral principles for contractual
transactions.

_The Classical Respect for

Private Ownership

Among the many contributions
of the Greeks to our culture were
patterns of legislation in which
were clear, precise recognition of
private property rights, provisions
for their protection, laws govern
ing inheritance and defining the
methods of numerous transac
tional instruments and the rights
involved. The most noted of the
lawmakers was Solon, Athenian
statesman who lived about 600
years before Christ. One of his
laws concerning theft reflects the
conscience of the age and place in
relation to the rights of owner
ship. It provided that if the owner
of a stolen article recovered it, the
thief was condemned to pay twice
its value; if the article was not
recovered by the owner, the thief's
penalty was to 'pay tenfold the
value and, -if the jury so deter
mined, to be confined in the stocks
for five days.

Over a thousand years later, the
achievements of the Greeks in de
fining and protecting private
property and contractual rights
were equalled, if not surpassed, by
Mohammedans, whose creed and

legal system, within about a hun
dred years after the Arabian
prophet's death, had spread across
an area from India to Spain. The
law of this Islamic empire was de
rived from the Koran, the words
and conduct of Mohammed, and
the writings of jurists who be
longed to the faith. One of the re
ported sayings of Mohammed was
this:

I swear by God that if Fatima my
daughter were to be found guilty of
theft, then I would have her hands
cut off.

Before turning our attention to
the greatest la,vmakers of all, the
Romans, let us skip ahead in time
to have a look at one of the stran
gest dichotomous characters of
history, the Mongolian conqueror,
Tamerlane, known also as Timour.
By about the beginning of the fif
teenth century, he had become the
ruler of much of Asia, India, and
all Asia Minor. As cruel and mur
derous in war as communists are
in pursuit of their aims, he was
an able and even a kindly ruler in
peace, doing much to promote art,
science, and intelligent law in his
dominions. Of him the noted Eng
lish historian, Edward Gibbon,
wrote:

Timour might boast that, at his ac
cession to the throne, Asia was the
prey of anarchy and rapine; whilst
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under his prosperous monarchy, a
child, fearless and unhurt, might
carry a purse of gold from east to the
west.

Such an experience would be a
supreme test today of law in its
protection not only of private
property, but of children.

The Everlasting Contribution of Rome

The story of Rome is known at
least in a general and fuzzy way
to every well-educated person. But
few appreciate the magnitude and
penetration into many lands of the
Roman contribution to jurispru
dence, which, among other accom
plishments, defined, guided, and
protected private rights in prop
erty and contracts in the various
activities and transactions of an
energetic people.

Let it suffice here to mention
only a few of the Roman jurists
\vhose names never will be forgot
ten by genuine sages of the law~

Gaius wrote his treatise, The
Institutes, in the second century,
A.D. The work was· then original in
its method· of classification and
generalization whereby he con
structed a comprehensive system
of juristic principles. It· was used
as a textbook for students of law
in a number of countries for three
centuries after the author's death,
about 200 A.D. This is an example
of his style and concepts:

Things subject to human dominion
are either public or private.

Things public belong to no individ
ual, but to a society or corporation;
things private are subject to individ
ual dominion.

It was Ulpian, the Counselor,
\vho at about the beginning of the
third century wrote 23 treatises
on law and gave us a definition of
justice which never has been im
proved:

Justice is the constant and per
petual will to allot every man his due.

Justinian I, at Byzantium, Em
peror .of the Eastern Roman Em
pire, in the sixth century under
took direction of the task of or
ganizing and greatly reducing in
wordage the ROlnan law, employ
ing a commission of seventeen
jurists headed by one said to be
the most .learned man of his time,
Tribonian. Three works were pro
duced, the Digest, the Code, and
the Institutes, of which the Digest
was the most famous and the most
influential through many different
eras and cultures. Although with
the fall of the Roman Empire, the
Digest disappeared for five cen
turies, one complete and reliable
copy then was found, and it has
influenced the jurisprudence of
n1any lands and centuries. These
words from· the first chapter of
the D'igest have been translated
into various languages:
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Three things the law enjoins upon
all: to live honestly; to cause no vexa
tion or harm to another; and to ren
der to everyone his due.

No more just, practical, 'and ex
pedient principles to govern the
private ownership of property
ever have been conceived.

The Trail of One Great Work of Law

We can follow the development
of modern law in Western Europe
and the British Isles, before the
blackouts by totalitarian despots,
by following the trail of Justini
an's Digest, one of the best-selling
books for some years after the art
of printing was mastered. This is
so not because the Digest was the
sole influence and pattern, but be
cause it was amalgamated with lo
cal customs and systems, always
recognizing, defining, and protect
ing rights of private contracts and
property.

Disregarding the chronology,
the trail would lead us to France
and the Code of Napoleon, a work
that has been translated into al
most every language and has in
fluenced the world. Concerning it,
Napoleon, in exile at St. Helena,
said:

My glory is not to have won forty
battles; for Waterloo's defeat will
destroy the memory of many vic
tories. But what nothing will destroy,
what will live eternally, is my Civil
Code.

The trail, with legal scholars
from Italy often leading or follow
ing, would take us to Austria, Bo
hemia, Serbia, Germany, Poland,
and the British Isles, and finally
to America and all the English
settlements insofar as Justinian's
Digest played a role in the design
of the English Common Law,
mainly through the studies and
writings of such prodigious schol
ars of law as Bracton, Chief J us
tice Littleton, Coke, Bacon, Selden,
Mansfield, and Blackstone.

Modern Destroyers of Private Property

It would seem that one of the
most difficult or unattractive or
disagreeable things for human be
ings to do, even in the presence of
history's judgments, is to heed the
advice of the Apostle Paul: "Prove
all things; hold fast to that which
is good."

Among the destroyers of private
property and the privileges of pri
vate ownership, two of the wreck
ers do not here call for our con
cern. They are (1) acts of fortuity
and (2) negligence. Although
either can be disastrous to the in
dividual, in their general conse
quences they are of minor signifi
cance compared with two others.
Our brilliant, comprehensive pro
grams of insurance, privately con
ceived and executed, and our per
sonal accomplishments in mechan
ics, engineering, and all realms of
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science, have been alert to and dili
gently encountering· these minor
destroyers.

But two others, crime and gov
ernment, of which the latter is the
more dangerous, do demand our
thought and vigilance, lest private
ownership of property becomes
only a nominal superficiality while
continuing to carry the responsi
bility for management and care,
and the burden of financing the
government.

It is reasonable to conclude that
a relation exists between the in
crease in crime, now a menace to
every person, and the govern
ment's increasing attacks upon
and subversion of private rights
in property. When government
does not respect, and ceases to
have concern for, those rights, the
atmosphere thus created is in ac
cord with and supports the crimi
naI's philosophy.

The reported fact that in one
year's time 10,000 trays, 2,000
salt and pepper shakers, and near
ly 1,200 sugar dispensers disap
peared from the Pentagon's cafe
terias and snack bars, is, no doubt,
a minor indication of an atmos
phere created by government not
fearfully charged with integrity
and discipline.

It does not seem possible to ar
rive at an accurate estimate of the
total property losses suffered by
our people resulting from crime:

from robbery, burglary, embezzle
ment, fraud, confidence-trickery,
vandalism, malicious mischief, ar
son, and theft of all kinds and
dimensions: from a woman's
purse and a store's merchandise
to costly jewelry, furs, money,
bank robberies, trade secrets, drug
cultures, secret formulas, and life
time savings.

An .estimate probably well sup
ported by facts is that crimes
against the ownership of property
have been increasing at a rate
four times as great as the rate of
population increase. But crime
takes vastly more from the citi
zenry than the immediate losses.
Money needed for law enforce
nlent, investigation, courts, court
proceedings, institutions of con
finement, punishment, and treat
ment is derived from private prop
erty.

The Alert Citizen's Three Questions

But the potentials of private
crime for separating .property
from its owners and for destroy
ing property and the privileges
of ownership are piddling com
pared with the potentials of gov
ernment for like effects. An alert
citizenry will ask these questions
of its public officials:

1. Is there a point beyond which,
when public ~fficials take your
money through the entrusted pow
er of taxation and hand it over to
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others without consideration,
'without justice, and without in
telligent mercy, they violate the
eighth commandment: "Thou shalt
not steal"?

The answer to that question, of
course, is "yes," unless through
miseducation, suppression of news
and guileful propaganda, or just
being dull, we .have retrogressed
to the ancient belief that the king
can do no. wrong.

2. Is there a point beyond which
public officials cannot go· in caus
ing inflation through their fiscal,
money, paternal, and foreign poli
cies, their extravagances, subsi-

dies, gifts, and favoritisms, thus
destroying substantial value in
everyone's money and in the life
time savings of industrious,
thrifty, and exemplary citizens,
without committing theft and
without violating the elemental
commandment of justice: "Thou
shalt render to every person his
due"?

3. What are the authoritative
decisions of our government of
ficials - legislative, judicial, and
executive - doing to the oncerec
ognized rights of private owner
ship, and. on what fateful course
are we bent? ~

THE PRESS
and THE PEOPLE'S
RIGHT TO KNOW

JOHN C.MERRILL

THE ~DEA is prevalent todaY,at
least among journalists, that the
people of the United States have a
right to know· government busi
ness. Although there are various
segments of our society, including
many in the government apparat
us, which seemingly do not en
dorse this "people's right to know,"

Dr. Merrill is Professor of Journalism at the
University of Missouri.

it has been generally accepted as a
basic concept in our democratic
Republic. If the people rule through
their representatives,· then it nat
urally follows that if they are to be
well~informed, intelligent rulers,
they must know what their gov
ernment is doing. In this sense,
"the people's right to know" is on
solid theoretical ground.

What is rather disturbing about
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the whole matter of the "people's
right to know" is the idea that the
government apparatus is solely
or largely.....; responsible for re
stricting this right. There is no
doubt, of course, that government
is secretive, is over-sensitive, and
is restrictive of information. It is
also clear that government "man
ages" the news, making sure cer
tain releases are made at the right
time to achieve a desired effect and
de-emphasizing (or eliminating)
certain other information about
which it is not· enthusiastic. Ev
eryone who can read in this coun
try should know about this gov
ernment secrecy, sensitivity, and
management. The mass media of
communication, with a certain sen
sitivity of their own, periodically
draw the public's attention to it.

The concept of "the people's
right to know" has mainly been
promoted since World War II;
books such as Kent Cooper's The
Right to Know and Harold Cross'
The People's Right to Know and
numerous articles have been print
ed declaring such a "right" and
castigating government for in
fringing on it. No libertarian can
but admire and applaud such anti
government broadsides, but the
problem is much larger than this.
And it cries out for.a solution
which is not so simplistic as blam
ing the government - or even "re
forming" it.

Do People Care?

Two other important factors are
involved in this business of letting
the people know: the people, and
the press. How often they are over
looked in a discussion of this area!

Quite frankly, the people either
don't know they have such a right,
or they don't take it seriously. It
appears that they simply don't
care. Such a right to know is cer
tainlyone of great importance - a
civil right if there ever was one.
But where is public concern?
Where are the "demonstrations,"
the letters to congressmen -even
the letters to newspapers and mag
azines? Why has not the Supreme
Court, under popular pressure,
dealt with this infringement of a
civil right? Why, indeed, do not
the· citizens (the people who have
this theoretical right) insist upon
it?

The only segment of our society
which seems really concerned about
the right is the press - the editors
and publishers chiefly. They criti
cize, agitate, and fret about the
"people's right to know" being in
fringed on by government. In ef
fect, they imply that government
alone keeps the people from "know
ing"· government business. But
this is not really true. What about
the news. media themselves? What
are they doing in this respect? Any
person familiar with the typical
news operation must recognize
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that only a very small portion of
government-related information
gets to the average citizen's eye or
ear. So in effect, the news media
are guilty themselves of the same
sins of omission and commission
they point to in government.

The editors select and reject
government information. They
leave out this story, that picture,
this viewpoint. They play up this
speech, trim that one and put it
on page 44, leave that one out
completely. In effect, they act as
censors - perhaps with the best
of motives - but censors neverthe
less. They "manage" the news,
also, just as government officials
do. They play their parts, too, in
the restriction of the people's
right to know. Of course, they
would not put it so bluntly, pre
ferring to call it "exercising their
editorial prerogative." They are
"editing"; the gov'ernment people
are "managing" and "restricting."

Much News Is Wasted

While the editors and publishers
are bemoaning the fact that they
cannot get enough news from
government, their underlings (or
they themselves) are filling waste
baskets in the newsrooms with
government news of all types. For
years I have been trying to get
one of my graduate students to do
a content a.nalysis of the news
room. wastebaskets instead of the

newspaper's pages. Such a study
should be illuminating, and I am
sure would show that the news
papers do have abundant informa
tion about government, but which
is not being printed. Admittedly,
much of this material is not "news
worthy" (and this is as subjec
tive as what a government man
might label "classified") and
should not be used, but the fact
remains that it is not being given
to the people who have a right to
know it. (Loud cries of "space
limitations!" at this point.) In
spite of· various rationalizations,
it does appear that if the press is
seriously concerned about the
right of the people to know about
government, it will increasingly
point its finger at itself. And in
stead of complaining in a multi
tude of books and articles about
the news that is not forthcoming
from government, it might be well
for the press leaders to concen
trate on giving their readers a
larger and more realistic sample
of the news which has been ob
tained from government.

One who observes the editing
operations of a newspaper is
struck by the swiftness with
which government news is dis
carded and selected. And, when
the wastebaskets fill with thein
formation which the people should
be reading, it will be noted that
there are few tears and practically
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no gnashing of teeth. It is as if
these practitioners of journalism
dissipate the communication out
put relative to government with
out even realizing that they, like
the government officials they often
criticize, are "managing the
news" and keeping back informa
tion vvhich, in their own words,
"the public has a right to know."

Room for Improvement

To avoid being misunderstood
here, let me emphasize that the
government is far from guiltless
in this matter, and its villainry is
undoubtedly more sinister than its
critics believe. But it has its day
in court; if its sins are legion, its
accusers are certainly as numer
ous. The press, however, the main
critic of government, usually
throws rocks with impunity from

its sanctified glass house. My con
tention is, I suppose, that the
press should stop throwing so
many rocks at government and
start throwing more government
information at the public.

Although the government is
guilty in this area, so is the press.
It is time for the press to recog
nize that it is as much obligated
to get government information for
the people and to print it when it's
gotten as the government would
be obligated to give it out. Per
haps if some press critics of gov
ernment recognize that they in
dulge in the same practices they
condemn in government, they will
change their ways - or will at
least revamp their one-sided and
unrealistic definition of "the peo
ple's right to know." ~

Reward or Punishment
(A LESSON IN RELATIVITY)

IN A SOCIETY where the highest reward for good citizenship is to

be government care from cradle to grave, should not the penalty

for bad citizenship require the criminal to stand on his two feet

and assume responsibility for his own welfare as a free man?

PAUL L. FISHER

Redondo Beach. California



AMERICAN FEDERALISM: EROSION

GEORGE CHARLES ROCHE III

ALBERT J. NOCK once commented,
"There must be as many different
kinds of democracy in this country
as there are of Baptists. Eve'ry
time one of our first-string publi
cists opens his mouth a 'democ
racy' falls out; and every time he
shuts it, he bites one in two that
was trying to get out." One of the
difficulties that has arisen to aid
and abet the erosion of our Ameri
can tradition of federalism is this
very problem concerning the defi
nition of democracy. Since we are
all "the people," it is not surpris
ing that we all think that the "rule
of the people" is a good idea. But
when we come to discussing what
we mean by the "rule of the peo-

Dr. Roche, who has taught history and phUos
ophy at the Colorado School of Mines, now is
a member of the staff of the Foundation for
Economic Education.
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pIe," we find it a little harder to
agree.

This is a problem of definition
deeply rooted in the American po
litical past. Thomas Paine stated
one side of the case quite simply
in The Rights of Man when he
said, "That which a whole nation
chooses to do, it has a right to do."
John Quincy Adams answered this
attitude drawn from the French
Revolution when he replied to
Paine in a series of articles pub
lished in a Boston newspaper in
the summer of 1791. Defending
the American tradition of federal
ism and limited government as it
had developed, Adams warned in
his Letters of Publicola: "This
principle, that a whole nation has
a right to do whatever it pleases,
cannot in any sense whatever be
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admitted as true. The eternal and
immutable laws of justice and
morality are paramount to all hu
man legislation. The violation of
those laws is certainly within the
power, but it is not among the
rights of nations. The power of a
nation is the collected power of all
the individuals which compose it.
... If, therefore, a majority ...
are bound by no law, human or di
vine, and have no other rule but
their sovereign will and pleasure
to direct them, what possible se
curity could any citizen of a na
tion have for the protection of his
unalienable rights? The principles
of liberty must still be the sport of
arbitrary power, and the hideous
form of despotism must lay aside
the diadem and the scepter only to
assume the party-colored garments
of democracy."

As Edmund Opitz put it several
years ago in THE FREEMAN, the
problem of political power is con
tained in the answer to not one
question, but two. What shall be
the government's scope? And who
shall rule?l We have long since de
cided in this country that the an
swer to the second question is that
the majority of the people shall
rule. But this still doesn't answer
the first question as to what the
scope of that authority should be.

1 The Rev. Edmund A. Opitz, "The
American System and Majority Rule,"
THE FREEMAN, November 1962, pp. 28-39.

The confusion in categories be
tween these two separate questions
has served to obscure the fact that
the exercise of excessive power is
objectionable not only when per
petrated by a king-directed gov
ernment, but also when perpe
trated by a people-directed gov
ernment. Despotism. becomes des
potism because of the nature .of
the act rather than the nature of
the actor.

Equal in Slavery

One of the early analysts of the
American experiment in self-gov
ernment, who saw much to approve
in the system as it unfolded,
warned Americans that a majority
could be even more tyrannical than
the most absolute of European
monarchs. Tocqueville speculated
that if Americans ever confused
equality of opportunity with equal
ity of condition and then used
their new found political power to
enforce equality of condition, the
tyranny of the majority would in
deed become a reality. He warned,
"Americans are so enamoured of
equality they would rather be
equal in slavery than unequal in
freedom." Tocqueville had in mind
the unchecked "general will" view
of democracy espoused by Rous
seau and implemented in the
French Revolution. The modern
totalitarian states have carried
this tendency to its ultimate con-
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clusion by exercising their despot
ism in the name of "the people"
and clothing their institutions in
the fullest democratic trappings;
for example, "democratic central
ism" in the Soviet Union, presum
ably democratic. since it is done in
the name of the people, and central
in the sense that the government
tells the people what to do. In the
words of C. S. Lewis' Screwtape,
"'Democracy' is the word with
which you must lead them by the
nose." Screwtape goes on to sug
gest that mankind must never be
allowed to ask Aristotle's ques
tion: "Is 'democratic behavior' be
havior democracies like, or be
havior that will preserve a democ
racy?" Screwtape suggests that
the final triumph over man will
come when the meaning of democ
racy has been perverted to mean
"I'm as good as yoU."2

If "I'm as good as you" is to be
enforced as a principle of political
authority, then, indeed, right and
wrong are what the majority
says they are. In the words of
Edmund Opitz, "the antithesis of
majority rule is not minority rule
but liberty." Liberty presupposes
an individual self-rule based upon
the assumption of human dignity
derived from man's identity as a
creature of God. It is when this

2 C. S. Lewis, The SC1'ewtape Letters
(New York: Macmillan Co., 1962), pp.
161-62.

principle of human dignity is vio
lated that democracy merges into
socialism. What need is there of
God or heaven or individual self
rule if the government is to .be
omnipotent and to provide a
heaven on earth? Socialism as
Hegel defined it is quite literally
"the kingdom of God without a
kingdom and without a God."

Totalitarian Controls
"Ior the Good 01 the People"

Once the basic error is made
that anything is all right so long
as the people want it, it is a small
step to believing that anything is
desirable so long as it's "good for
the people." "Of the people" very
quickly becomes "for the people"
whether they like it or not. The
twentieth century has seen the de
velopment of the completely totali
tarian state that justifies any bar
barism in the name of the ulti
mate good of the people. But it
has also seen the development of
the same idea in the mainstream
of Western civilization where we
have prided ourselves on being, so
we thought, most completely non
totalitarian.

Robert Michels, Graham WalIas,
and Walter Lippmann, all prod
ncts of the enlightened twentieth
century and all eager to announce
how antitotalitarian they are, have
also emphasized what they call the
"irrationalism" of democracy, ex-
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pressing a preference for an elite
corps to run things in the name
of the people. It need scarcely be
pointed out that such a view of
democracy is anything but the
rule of the people, that on the con
trary the wisdom of the people
and their self-rule consists in
making decisions on a level close
enough to them, to retain perspec
tive, firsthand knowledge, and con
trol of their own affairs. As we
have seen, it is precisely the dif
fusion of decision-making power
inherent in the tradition of Amer
ican federalism that has most
nearly achieved a genuine rule of
the people.

Here again, Tocqueville early
saw the nature of the problem
and warned that "democratic so
cialism" was a contradiction in
terms. Democracy is an essen
tially individualistic institution
and therefore in irreconcilable con
flict with socialism: "Democracy
extends the sphere of individual
freedom; socialism restricts it. De
mocracy attaches all possible value
to each man; socialism makes each
man a mere agent, a mere num
bel". Democracy and socialism have
nothing in common but one word:
equality. But notice the difference:
while democracy seeks equality in
liberty, socialism seeks equality· in
restraint and servitude."3

3 Complete Works of Alexis de Toc
queville (1866), IX, 546.

The State Absorbs Society

If the distinction may be made
between the state and a society,
that society is a composite of the
actions and institutions of individ
uals in areas where the state is
not concerned, then it may be said
that it is the vice of the Rousseau,
French Revolution, "general will"
approach to democracy that ulti
mately the state absorbs society.
At the same time, it is the virtue
of the American tradition of fed
eralism that it erects barriers to
prevent that absorption.

The absorption of society by the
state may be measured within our
own Republic in the history of the
centralization of power that has
occurred. The late eighteenth and
early nineteenth centuries were a
consistent demonstration of the
strong determination of the Amer
ican people and its leadership to
avoid undue centralization of po
litical authority. Whatever politi
cal infighting occurred during the
presidencies of Washington,
Adams, Jefferson, Madison, Mon
roe, and John Quincy Adams, a
common agreement on this point
was tacitly observed. Some histo
rians have suggested that a break
in this continuity came in the age
of Jacksonian democracy. But in
actuality, the Jacksonian, middle
class entrepreneurs were inter
ested not in the limitation but
rather in the extension of social



116 THE FREEMAN February

mobility and economic opportun
ity. They resented monopoly power
wherever it might appear, but es
pecially in government.

Sacrificing Principles

Yet between North and South,
an issue was building that some
men foresaw as a danger to this
American concept of limited and
diffused power. Long before the
Civil War, John Randolph warned:
"The people of this country, if
ever they lose their liberties, will
do it by sacrificing some great
principle of government to tem
porary passion. There are certain
great principles, which if they be
not held inviolate, at all seasons,
our liberty is gone. If we give
them up, it is perfectly immate
rial what is the character of our
sovereign; whether he be King or
President, elective or hereditary,
- it is perfectly immaterial what
is his character - we shall be
slaves - it is not an elective gov
ernment which will preserve US."4

Randolph spent his life insisting
that power must be limited, and
that the surrender of power to a
centralized administration was all
too often a one-way street. As he
once commented, "Asking one of
the states to surrender part of her
sovereignty is like asking a lady to
surrender part of her chastity."

4 Annals of Congress, 12th Congress,
2nd Session, pp. 184-85.

Northern opponents of the insti
tution of slavery, such as John
Quincy Adams, also recognized
that even such a moral evil as
slavery must be allowed to die
from its own economic weaknesses
rather than be killed with a weap
on forged by a great centraliza
tion of national power.

But with the passing of the
older generation, a new breed, the
direct ancestor of the modern so
cial reformer, appeared on the
scene. Such abolitionists as Sen
ator Sumner, Wendell Phillips, and
William Lloyd Garrison were so
assured of their own moral recti
tude and their capacity for run
ning the affairs of all mankind,
that they were willing to gather
and exercise any amount of power
to pursue their goal. Perhaps it is
such men that Ambrose Bierce
had in mind in The Devil's Dic
tionary when he defined a con
servative as "a statesman who is
enamoured of existing evils, as
distinguished from the liberal who
wishes to replace them with
others."

Even the coming of the Civil
War demonstrated a basic accept
ance of the American federal tra
dition on the part of most Ameri
cans, both North and South. Yet,
there can be little doubt that some
"progress" was being made toward
the kind of centralization that
could ultimately prove harmful to
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the American federal tradition.
Some advocates of states' rights
have a valid point when they sug
gest that the passage of the Four
teenth Amendment opened the
door to changes in our federal
system.

Yet the greatest impact upon
the American tradition of federal
ism that occurred in post-Civil
War nineteenth century America
probably sprung from the one
party domination that was in ef
fect almost without interruption
until the twentieth century. Na
tionally, the Civil War had pro
duced a monopoly situation for
the Republican party. In the re
pressed and resentful South, local
politics came to be a monopoly of
the Democratic party. Even some
places in the North (for example,
Boss Tweed's New York City)
came also to be Democratic back
waters due, in large part, to the
reaction against the monopoly sit
uation of the Republican party in
national politics. The age of ma
chine politics thus stemmed from
an undue centralization of politi
cal control.

Monopoly in Political Power

One-party domination of Amer
ican political life, of course, robbed
the Republic of that flexibility
and variety that had traditionally
been its strength, producing in
effect the very sort of monopoly

situation in political power that
our tradition tries so hard to
avoid. A time of tremendous build
ing in industry, communication,
and transportation across our rich
American continent followed the
war. ,Yet something else came with
this building. The story of the
spoilsmen in politics and the ex
ploiters in economic life working
hand in glove to take the Ameri
can people for a ride is so well
known as to be a commonplace.

Advocates of centralized au
thority and economic control in
the twentieth century look back
to the so-called era of Reconstruc
tion and Big Business to point out
its evils with great glee and to
suggest that those evils are a
prim,a facie case for the necessity
of more political control of busi
ness. The very reverse is actually
the case. It was a monopoly of
political power, and an exercise of
that power by one element of so
ciety, that did the damage.

A half-century of abuses
stemmed from this monopoly situa
tion. Boss Tweed and Jim Fiske
were all too symbolic of their era.
The people began to grow restless
in the face of a repressed South
and an all-too-often exploited
North and West. A generation of
reformers began to grow up who
misread the problem as one of too
little political power rather than
one of too much political power.
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The late nineteenth century saw
the rise of more and more politi
cal protest in the Granger Move
ment, the Farmers' Alliances, and
the Populist Party. The candidacy
of William Jennings Bryan in
1896 caught up this protest in a
single great crusade composed of
all sorts of dissident elements.
Even then, most Americans held
back from espousing the centrali
zation of political power to achieve
social reform. Middle-class Amer
ica had one of its great strengths
in its common sense and remained
more than a bit suspicious of the
"boy orator of the Platte."

The Progressive Backlash

As we moved into our present
century, however, yet a further
change in American attitude was
about to occur. As a plutocracy
grew ever fatter in its monopoly
control of political power, it came
to dominate more and more of the
American social structure as well.
This always happens as power is
centralized and the state begins
to swallow society. But the old
traditional leaders of American
society, the middle-class business
man, professional man, and clergy
man, were increasingly unwilling
to allow this to happen. They de
cided to fight back. Thus, the Pro
gressive movement came into be
ing. The· underlying rationale of
this middle-class protest move-

ment was an attempt to break up
a monopoly of power and to rein
stitute the American tradition of
diversity, social mobility, and eco
nomic opportunity. The goals were
traditional, the means to achieve
the goals were not. Political power
was to be taken from the plutoc
racy by giving it to tlie 1niddle
class. The Progressives were hop
ing to break up a power monopoly
by creating a power monopoly.

This dichotomy explains the
peculiarly Janus-like quality of
the Progressive movement. With
in both Theodore Roosevelt's New
Nationalism and Woodrow Wil
son's New Freedom we find the
conflicting demand for greatly in
creased and centralized political
power as the means by which a
decentralized, traditional, individ
ualistic system might be reinstated
and preserved. The tragedy of
Progressivism is that these well;.,
intended people were ·to learn that
such ends cannot be achieved
through such means. As the state
grows bigger, the individual must
grow smaller.

No more graphic demonstration
of this could be made than the
example of the legislation of the
Progressive era itself. Woodrow
Wilson epitomized the Progressive
dilemma in a speech to the New
York Press Club during the presi
dential campaign of 1912: "When
we resist the concentration of
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power, we are resisting the powers
of death, for concentrated power
is what always precedes the de
struction of human liberties." A
fine sentiment and a correct ob
servation, but Wilson and the
other Progressives were doomed
to failure because their vveapon
against the concentration of power
was the concentration of power.

A Bias Among Historians

Once launched upon the central
izing road during the Progressive
era, America has seemed unable
to reverse the process. The crisis
of the First World War, the futil
ity of attempting to dictate moral
ity to a nation with the new com
mandment, "Thou shalt not drink,"
the crisis of depression and the
aftermath of economic distress,
the great new burst of centraliza
tion and social planning of the
1930's, the renewed crisis of the
Second World War, and the Cold
War of the past twenty years
all form part of a continuing pat
tern of centralized political au
thority.

This tendency has been aided
and abetted by a new philosophy
of government running in a con
trary direction to traditional
American political life. The Pro
gressive era saw the rise of a
group of academic figures and so
cial thinkers of all disciplines who
attempted to re-examine the Amer-

ican past in terms of this new
bias favorable to centralization.
Our colonial history and constitu
tional era have been re-examined
by such historians as J. Allen
Smith and Charles Beard and one
of their most outspoken current
disciples, Merrill Jensen, to reach
the extremely present-minded con
clusion that the Founding Fathers
were a group of economic bandits
on the make who suppressed the
strivings of the common man. The
remainder of American history is
similarly utilized to make Jeffer
son, Jackson, and a number of
others well within the scope of
the American federal tradition ap
pear as political centralizers and
economic protectors of "the peo
ple" in a view of history that re
verses historical continuity, be
gins with the New Deal, and
reaches backward in time to prove
that it was ever thus and so. As
Forrest MacDonald, Robert Brown,
Bray Hammond, and any number
of other competent historical au
thorities have made clear, such
was not the case.

Crusade lor Centralization

This fact has not deterred the
continuing development of the ra
tionale for further centralization
of political power. The intellectual
journey from the milder collec
tivism of the Progressive era to
the steadily increasing collectiv-
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ism of our own time is clearly
evident in the evolution of a num
ber of thinkers. Walter Lippmann
serves as a good case in point. In
1913, Lippmann's A Preface to
Politics referred to the state as
"the supreme instrument of civili
zation." By the time of the early
New Deal, Lippmann had come to
believe that the state must keep
people "economically secure" to
preserve democracy. Lippmann's
prose is filled with sympathetic
references to the people and to
tradition. However, the earlier
Progressive Lippmann's assump
tion that the exercise of state
power was justified through popu
1ar participation in government
had given way by the mid-50's, as
for example in The Public Philoso
phy, to the belief that the people
could not do the job and had to be
limited to a franchise that gave
all power to a chief executive and
only retained an after-the-fact
right to approve or disapprove the
executive performance.

The list of those urging such a
centralization of authority and re
sponsibility is a long one, and the
progress of the idea has been
rapid. Yet, occasionally, the Amer
ican people have resisted this
usurpation of their authority, as
for example in Franklin D. Roose
velt's resounding defeat in the
1937 "Court packing" scheme. The
people, with Congress as their rep-

resentative, made quite clear their
belief in the principle of consti
tutionally limited and dispersed
powers. The nature of this suc
cessful revolt against Roosevelt
seems all the more important
when we recall that it followed on
the heels of a great victory in the
1936 elections that had demon
strated not only his personal popu
larity but that had given him a
large majority in both houses of
Congress. The report made at the
time by the Senate Judiciary Com
mittee remains a ringing affirma
tion of the American principle of
freedom under law.

W here It Leads

Such temporary revolts against
centralization should not disguise
how steadily the concept has de
veloped. Any number of horrible
examples of the fruits of this
tendency come readily to mind in
the history of NRA or AAA. The
Constitutional violations produc
ing the power centralization that
occurred during the 1930's were
noted by the Supreme Court in
both NRA and AAA,. The impact
of this centralization upon individ
ual freedom is equally apparent.
Tailors arrested, indicted, con
victed, and sentenced because their
price for pressing a pair of pants
was a nickel below the NRA blan
ket code; farmers fined for plant
ing wheat that was consumed
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entirely on their own farm; such
examples make abundantly clear
the sort of thing that happened to
the American tradition of fed
eralism.

In 1905, George Santayana
viewed the tide of "centralization
and reform" then just beginning
to rise in this country and warned,
"A reformer hewing so near to
the tree's root never knows how
much he might be felling." He
predicted the course of subsequent
events with great accuracy. In
Russell Kirk's summary of the
Santayana position, the future is
outlined with awful clarity:

Liberalism, once· professing to ad
vocate liberty, now is a movement
for control over property, trade, work,
amusements, education, and religion;
only the marriage bond is relaxed by
modern liberals. "The philanthropists
are now preparing an absolute sub
jection of the individual in soul and
body, to the instincts of the majority
- the most cruel and unprogressive
of masters...."5

Congressional Attrition

The traditional balance of power
within the federal government has
placed Congress in a role of great
authority, well capable of limiting
executive centralization. Ameri
can history is filled with examples

5 Russell Kirk, The Conservative Mind
(Chicago: Henry Regnery· Co., 1960),
pp. 508-509.

of that limiting role, a role well
suited to Congress since its com
position and.· method of election
makes it the natural and direct
representative of the wide diver
sity present within the American
federal system. The same period
of recent American history which
has seen the decline of the Amer
ican tradition of federalism has
therefore naturally witnessed a
steady decline in the importance
of Congress and ,a widespread
Presidential and bureaucratic
usurpation of congressional pre
rogatives. Control of the purse
and the ability to make war are
perhaps the most outstanding keys
to power and thus to sovereignty
that .the Founding Fathers cen
tered primarily in Congress. The
growth of the Presidential office
as the tribune of the· people and a
steadily burgeoning bureaucracy
have come increasingly to subvert
that original intention. Alleged
"need of· reform" and .the crises
of war and depression have pro
vided the excuse.

If such a key representative of
the American tradition of fed
eralism as Congress has suffered
such a steady attrition, the con
ceptof· states' rights has fared
little better. According to the well
known authors of a widely used
American history survey, "states'
rights are now an historical ex
hibit, maintained by the Republi-
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can party." Things may not be all
that bad, but the role of central
government as the sole arbiter of
men's fortunes does seem to have
fewer and fewer obstacles in its
path.

The "Four Freedoms"

It is said that a Scottish na
tionalist who refused to support
the English war effort during the
Second World War was incarcer
ated for the duration. When re
leased, he was asked how he had
fared during his jail term. He
replied, "Well, I had the four free
doms." As you recall, the first two
of those four freedoms, which
Roosevelt envisioned for the entire
world were freedom of speech and
freedom of worship. Both these
items are specific guarantees writ
ten into our own Constitution. Yet
the Second World War changed
the nature of these guarantees.
The Constitution treated these
rights as derived from a superior
power and thus not to be violated
by any agency, government in
cluded.

By the time of the Second World
War, such rights had apparently
become a grant to the people from
a beneficent government. What of
the other two "freedoms"? Free
dom from want and freedom from
fear, of course, are not natural
rights at all; and, until our own
materialistic, reformist, super-

centralizing age that somehow ex
pects government to take over all
facets of life, they would never
have been regarded as any of the
government's business at any pre
vious point throughout our long
heritage and exercise of American
liberty. In any event, the Scottish
nationalist was right. He did have
the four freedoms available to him
in jail. So might we all.

The Consequences

Mean\vhile, how do such guar
antees of governmental largess
work out in action? One of the
most deeply entrenched items in
the new centralization of all au
thority and responsibility in Wash
ington is the Social Security sys
tem. In our own enlightened times
of the mid-twentieth century, this
nation saw fit to penalize a group
of peaceful and frugal Amish
farmers, who were forbidden by
their religion to participate in
such a system, and who therefore
had not paid the appropriate so
cial security taxes. The govern
ment seized the livestock of these
simple people for sale at public
auction.

Felix Morley quotes a news item
pertaining to this event in the new
American view of liberty:

As the sale began, a young Oberlin
College student turned up wearing on
his back a crudely hand-lettered sign
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that read, "If government can take
these horses today, it can take yours
tomorrow - Don't bid!"

He had hardly walked a dozen steps
before two burly sheriff's deputies
grabbed him and hustled him off to
their car. The gestapo couldn't have
done it more efficiently. The sale went
on.G

Surely in our system of divided
powers the courts would provide
relief from such arbitrary exer
cise of power, a student of Ameri
can government might conclude if
he were familiar with the Ameri
can tradition of federalism. That
is, he would hold some such ideal
istic hope until he began to read
the discussions of what might be
called the judicial "relativity" so
common in our age. We now find
that even the courts frequently
boast of reaching their decisions
on the basis of "sociological" evi
dence, without being "hampered"
by legal precedent or traditional
interpretations of the Constitu
tion. It would be difficult to imag
ine an attitude more directly cor
rosive of the American constitu
tional tradition of liberty under
law than such a view of judicial
processes.

Local Governments Diminished

This tremendous interference in
the affairs of individuals and 10
~elix Morley, Freedom and Federal
ism (Chicago: Henry Regnery Co., 1959),
p.151.

calities is both cause and effect of
another phenomenon of our time,
the frequent failure of state and
local governments to do their job
properly. Federal interference, of
course, is itself a great cause of
such a collapse of state and local
ability and responsibility. But
many of the various localities and
subunits of the nation are not
without blame.

Whether a local irresponsibility
or a national usurpation occurs
first is not the point. What is
important is that the people com
posing the membership of the
state and local governments and
private institutions that must pro
vide the vitality of the American
federalist tradition have both the
desire and the courage. to reassert
their liberties and the responsibil
ities that accompany them. As
power has drained from the pri
vate sector into the public sector,
from the nation at large into
Washington, and from Congress
into the Presidency, private rights
have proven increasingly difficult
to maintain. We are told that such
a trend is productive of "effi
ciency" or "modernization," but it
might pay to remember that the
most notable examples of a thor
oughgoing political centralization
that the twentieth century offers
are the totalitarian experiments
in which "efficiency" and "mod
ernization" in the suppression of
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all human liberty have been the
primary results.

The "Service State"

Dean Roscoe Pound of the Har
vard Law School coined the phrase
"Service State" to describe the as
sumption of all political and eco
nomic functions by centralized
government. In such a "Service
State" a subtle change has occurred
in the meaning of the word free
dom. As Professor Hayek phrases
it: "To the great apostles of po
litical freedom the word had
meant freedom from coercion,
freedom from the arbitrary power
of other men, release from the
ties which left the individual no
choice but obedience to the orders
of a superior to whom he was
attached. The new freedom prom
ised, however, was to be freedom
from necessity, release from the
compulsion of the circumstances
which inevitably limit the range
of choice' of all of us...."7

If this definition of the Service
State seems hard, let a new-styled
"Liberal" of impeccable creden
tials state the case for us. Sen
ator Joseph Clark of Pennsylvania

7 Frederick Hayek, The Road to Serf
dom (Chicago: University of Chicago
Press, 1944), pp. 25-26.

puts it plainly: "To lay a ghost
at the outset and dismiss seman
tics, a Liberal is here defined as
one who believes in utilizing the
full force of government for the
advancement of social, political,
and economic justice at the mu
nicipal, state, national, and inter
national level."8 No - wonder the
federal system \seems so limited
in its objectives and, its means to
people with such ambitions!

A member of the Atlee cabinet
in the socialist government of
England a few years ago, Mr. P.
C. Gordon Walker, published a
book entitled, Restaternent of Lib
erty. It epitomizes much of the
present thinking that has received
wide acceptance on both sides of
the Atlantic: "The new State will
also directly augment authority
and social pressure by new powers
of punishment and compulsion. So
far from withering away, as in
theory both the individualist and
the total State should, the new
State, if it is to bring into being
and serve a better society, must
create new offenses and punish
them." A restatement of liberty,
indeed! ~

8 Joseph Clark, "Can the Liberals
Rally 7" AtlanticMonthly, July, 1953,
p.27.

A concluding article to appear}" next month will
deal with the future of A merican Federalism.
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The Buckley Campaign
IN 1886 HENRY GEORGE, the Single
Taxer, ran for Mayor of New York.
He lost. But to this day that partic
ular election year in New York City
history is known as the year of the
"Henry George campaign." Only
the most historically learned of men
will recall at this date that the win
ner in 1886 was a man named Ab
ram Hewitt.

The reason why George is re
membered and Hewitt forgotten is
that Henry George, right or wrong,
stood for something. Prophecies
are chancy, but I would be willing
to bet a good sum, with a view to
collecting or paying off in Heaven,
that the 1965 New York mayoral
campaign will be more or less
bracketed with that of 1886. The
third-place loser, William F. Buck
ley, Jr., will be remembered because
he stood for something. John Lind
say, the winner, will be a name for
the more esoteric historians. And
these historians will have to look
him up in Bill Buckley's own story
of the 1965 campaign, The Unmak
ing of a Mayor (Viking, $6.95).

Bill Buckley, of course, has nev
er written a Progress and Po'verty.
But he, as much as anybody else,
has recreated conservative journal-

ism in the United States as a force.
When modern "liberalism" has
finally revealed its impotence to
solve the pressing problems of the
modern world, Mr. Buckley will
stand out as a leader among those
who really knew what was the mat
ter. So 1965 will be recalled in New
York as the year of the "Buckley
campaign." Lindsay, like Abram
Hewitt, will tend to fade into the
shadows.

Buckley's book about his cam
paign is interesting because the au
thor talked sense to the voters and
now writes about his experience
with the same witty aplomb that
characterized his political fencing.
But the really astounding thing
about Bill Buckley is not so much
that he talked sense but that he ac
tually made it fashionable to bring
intelligence to bear on the prob
lems he threw in John Lindsay's
face.

This matter of making a cause
fashionable is of crucial impor
tance. For what is it that makes
modern "liberalism" hang on?
"Liberalism" can't feed people, for
it knows nothing about the individ
ual vvellsprings of plenty. It can't
stop wars, for it hasn't the least
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idea about what it takes to keep
power in the world limited and bal
anced. It can't solve the "race"
question, for it fails to see that
people rise or fall as separate enti
ties - given, of course, the equal
protection of laws. So what is it
that makes the dead corpus of "lib
eral" ideas persist? Fashion is
what does it, and only a counter
fashion will oust the "liberals."

What Bill Buckley did in his
campaign was to sneak into the af
fections of men in subordinate but
important mass communication po
sitions. He didn't win the top· edi
tors of the big journals or the
bosses of the networks. But, by
being one jump ahead of anybody
else in his all-around verbal flair
and in his control of his various
subject matters, Bill literally forced
the political scribes to abandon
their stereotypes of what a con
servative candidate must say and
do.

He Clearly Stood for Something

The tip-off on the campaign to
come was Bill's experience at the
famous Holy Name Society Com
munion Breakfast, where he made
a speech to some 6,000 New York
policemen. A reporter, sure in his
mind that Buckley must have said
what any stereotyped right-winger
would have said, missed the true in
wardness of the Buckley talk, and
what the reporter turned in to his

city desk got "escalated" into a de
fense of the Selma, Alabama, police
after it had been passed through a
few headlines·· and been copied by
other newspapers. Luckily a tape of
the talk existed, and Bill Buckley
exploited the tape. The corrections
never did catch up with the distor
tions, but the reporters began to
get the idea: Bill Buckley could be
a danger to anyone who might trifle
with his utterances. Only once be
fore in the history of modern con
troversy had the "liberals" encoun
tered someone who could fight back
from the record. This was when
Whittaker Chambers flummoxed
his fashionable opposition by actu
ally producing the so-called Pump
kin Papers.

So Bill Buckley went into the
mayoral campaign with a growing
reputation for effectiven~ss. He
was someone to be feared. When it
turned out that he could also be fun,
he began to steal the show from
John Lindsay (who talked plati
tudes) and Abe Beame (who spout
ed statistics) . The campaign ended
with the tail wagging the dog,
which, for headline purposes, was
almost as good as a man biting a
dog.

Once he had achieved a fashion
able break-through, Bill showed to
an increasing audience that good
prose could be used to set forth
good ideas. The Conservative po
sition papers, reprinted as part of
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the text of The Unmaking of a
Mayor, will be mined for many
months to come by people who are
serious about schools and housing
and smog and the water supply
and welfare and narcotics control
and crime prevention and all the
other subjects that bedevil our big
urban conglomerations.

A Growing Political Force

The conservatives and the lib
ertarians are still fashionably
written off when it comes to talk
ing about the future of U. S. pol
itics. Buckley, so it is pointed out,
missed his primary objective,
which was to keep. Lindsay from
winning. In the New York State
elections of 1966 the Conservative
Party, running an upstate college
dean, Paul Adams, for governor,
failed to defeat Governor Nelson
Rockefeller. And, in elections
throughout the nation, "liberal"
Republicans won in Pennsylvania,
in Michigan, and in Illinois.

But the movement of ideas goes
on. In both the Buckley 1965 cam
paign for mayor of New York City
and in the 1966 campaign for gov
ernor of New York the Conserva
tive Party finished ahead of the
Liberal Party, which means that
the Conservative swing vote is be
coming more important than the
"liberal" swing vote. And, in the
nation as a whole, so-called lib
erals such as Governor George

Romney of Michigan and Senator
Chuck Percy of Illinois are turn
ing to supporters of "independent
sector" thinking such as Richard
Cornuelle for practical solutions
to welfare and home ownership
problems. From the standpoint of
economic theory, there is only a
hairline difference between a
Romney in Michigan (an inordi
nate admirer of the first Henry
Ford) and a Ronald Reagan in
California. Both are advocating
an approach to economics that
would tend to get the State off
people's backs.

A Changing Trend

The measure of Bill Buckley's
success both as an editor and as a
political candidate is that very re
cent events have made the last
pages of his book sound entirely
too pessimistic. "I greatly regret
the prospective decline of the
GOP," writes Mr. Buckley, "be
cause the alternative is likely to
be a congeries of third parties,
adamantly doctrinaire, inade
quately led, insufficiently thought
ful, improvidently angry, self-de
feating sectarian." But need it
turn out that way? Isn't it more
likely that the next two years will
demonstrate the complete sterility
of the Great Society? Money from
Washington won't solve John
Lindsay's problems in New York
City. Rent control won't build
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more apartments in that city. Bus
ing children across school district
lines won't improve education.
Better ideas than these can be
found in Buckley's position pa
pers, and, out of desperation, the
"liberal" opposition will begin to
purloin them.

It has already begun to happen.
Noone has been more critical of
the Conservative attitude toward
big city problems than columnist
Joseph Alsop, for example. Yet Al
sop is now writing that it is the
quality of education dispensed in
the schools that counts, not the
racial ratios. Well, what have the
Conservatives been saying all
along? Mr. Buckley's book could
tell Joe Alsop a thing or two. ~

~ FABIAN .FREEWAY by Rose L.
Martin, (Belmont, Massachusetts:
Western Islands Publishing Co.,
566 pp., $9.65) and THE DEMO
CRAT'S DILEMMA by PhillipM.
Crane, (Chicago: Henry Regnery
Co., 383 pp., $.75).

Reviewed by GeoJ'ge Charles
Roche 111

To THOSE AMERICANS .perceptive
enough to recognize the dangers

of our present collectivist course,
one of the questions of consider
able interest is: "Who did it, and
how was it accomplished ?"Surely
the traditional values of this na
tion and the attitudes of the
American people were not in them
selves socialistically oriented.
Thus, some analysis of the person
nel and the methods producing the
present sad state of affairs would
be a definite addition to the im
proved understanding of our situ
ation, as at least one preliminary
step toward reversing the trend.

Mrs. Martin and Professor
Crane are the authors of two. such
analyses, both well-researched,
complete, and offering a detailed
answer to the "Who?" and the
"How?" of America's turn down
the mistaken road paralleling
European collectivism. To the
reader searching for the names,
dates,organizations, and activities
of the prime movers in the proc
ess, these two studies offer a
we~lth of information, reaching
from the origins ... in the late nine~

teenth century to the events of the
1960's. ~
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