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From the President 

Keynesian Economics and 
Constitutional Government 
B Y R I C H A R D M . E B E L I N G 

Last m o n t h 6 5 0 e c o n o m i s t s ca l led for a n inc rease 

in t h e federa l m i n i m u m w a g e , say ing it was t h e 

r e spons ib i l i t y o f t h e g o v e r n m e n t t o " i m p r o v e t h e 

w e l l - b e i n g o f l o w - w a g e w o r k e r s " b y m a n d a t i n g t h e 

t e r m s u n d e r w h i c h p e o p l e m a y b e e m p l o y e d . A m o n g 

t h e s e e c o n o m i s t s w e r e five r ec ip i en t s o f t h e N o b e l P r i z e 

in e c o n o m i c s . O n e o f t h e m was L a w r e n c e K l e i n o f t h e 

U n i v e r s i t y o f P e n n s y l v a n i a . T h i s s h o u l d have b e e n n o 

s u r p r i s e s ince K l e i n (b. 1920) has l o n g a d v o c a t e d 

K e y n e s i a n - s t y l e po l i c ies t h a t t h r e a t e n t h e i n s t i t u t i ons o f 

a free society. 

K l e i n r e c e i v e d t h e P r i z e in 1 9 8 0 for w h a t t h e N o b e l 

c o m m i t t e e ca l led his c o n t r i b u t i o n s t o e c o n o m e t r i c 

m o d e l i n g for p u r p o s e s o f d i r e c t i n g e c o n o m i c pol icy. 

W h a t is less we l l k n o w n t o d a y is t h a t i m m e d i a t e l y after 

W o r l d W a r II h e was o n e o f t h e g rea t p o p u l a r i z e r s o f t h e 

" n e w e c o n o m i c s " o f J o h n M a y n a r d K e y n e s , especia l ly in 

his w i d e l y r e a d b o o k , The Keynesian Revolution, p u b 

l i shed in 1 9 4 7 . 

I n The General Theory of Employment, Interest, and 

Money (1936) K e y n e s h a d a r g u e d t h a t t h e m a r k e t e c o n 

o m y was i n h e r e n t l y u n s t a b l e a n d suscep t ib le t o w i d e a n d 

u n p r e d i c t a b l e swings i n o u t p u t , e m p l o y m e n t , a n d p r i c e s . 

W o r s e ye t , h e asser ted , t h e m a r k e t c o u l d ge t s t u c k i n a 

p r o l o n g e d p e r i o d o f h i g h u n e m p l o y m e n t a n d id le 

r e sou rce s . O n l y j u d i c i o u s g o v e r n m e n t m o n e t a r y a n d 

fiscal p o l i c y c o u l d assure a r e t u r n t o sus ta inable full 

e m p l o y m e n t . 

I n t h e d e c a d e fo l lowing pub l i ca t i on o f The General 

Theory Keynes 's ideas c a p t u r e d t h e hear ts a n d m i n d s o f a 

g r o w i n g n u m b e r o f e c o n o m i s t s . T h e b o o k was s o o n t r ans 

la ted i n t o a var ie ty o f fore ign languages , i n c l u d i n g G e r 

m a n ; tha t ed i t i on appea red in t h e a u t u m n o f 1936 . 

Address ing h imse l f t o t h e N a z i e c o n o m i s t s o f Hit ler 's G e r 

m a n y in t h e preface t o t h e G e r m a n - l a n g u a g e ed i t ion , 

K e y n e s dec la red tha t his t h e o r y o f "aggrega te d e m a n d " 

m a n a g e m e n t by g o v e r n m e n t was m o r e easily adap t ed t o a 

to ta l i tar ian e c o n o m y t h a n a relatively f ree -marke t system: 

T h e t h e o r y o f agg rega t e p r o d u c t i o n , w h i c h is t h e 

p o i n t o f t h e f o l l o w i n g b o o k , neve r the le s s can b e 

m u c h easier a d a p t e d t o t h e c o n d i t i o n s o f a t o t a l i t a r i 

an state, t h a n . . . u n d e r c o n d i t i o n s o f free c o m p e t i 

t i o n a n d a large d e g r e e o f laissez-faire. . . . A l t h o u g h I 

have , after all, w o r k e d it o u t w i t h a v i e w to t h e c o n 

d i t i ons p reva i l i ng in t h e A n g l o - S a x o n c o u n t r i e s 

w h e r e a large d e g r e e o f laissez-faire still prevails , n e v 

er the less it r e m a i n s app l icab le t o s i tua t ions in w h i c h 

state m a n a g e m e n t is m o r e p r o n o u n c e d . 

W h i l e it w o u l d b e w r o n g to sugges t t ha t K e y n e s h a d 

any d i rec t s y m p a t h y for to t a l i t a r i an i sm o r t h e N a z i sys

t e m , h e u n d e r s t o o d c learer t h a n m a n y o f his fo l lowers 

t h a t t h e m o r e t h e g o v e r n m e n t c o n t r o l l e d t h e e c o n o m y 

t h e easier it w o u l d b e t o i m p l e m e n t w h a t s o o n b e c a m e 

k n o w n as K e y n e s i a n - s t y l e pol ic ies . 

Kle in ' s The Keynesian Revolution r e p r e s e n t e d t h e 

g r o w i n g c o n s e n s u s o f t h e t i m e a m o n g e c o n o m i s t s a n d 

g o v e r n m e n t - p o l i c y advoca te s o n h o w m o n e t a r y a n d 

fiscal too l s s h o u l d b e u s e d t o m a n i p u l a t e t h e e c o n o m y . 

T h e b o o k was w i d e l y ass igned t o co l l ege s tuden t s in 

t h e i r e c o n o m i c s classes, t h u s f u r t h e r s p r e a d i n g Keynes ' s 

message . 

I n t h e final c h a p t e r K l e i n o u t l i n e d w h a t w o u l d b e 

neces sa ry f r o m g o v e r n m e n t if t h e K e y n e s i a n " i n s i g h t s " 

w e r e t o b e fully a p p l i e d for t h e "socia l g o o d . " I n a w o r l d 

g u i d e d by Keynes ' s ideas A m e r i c a n s w o u l d have t o 

a c c e p t a g r e a t e r d e g r e e o f g o v e r n m e n t r e g i m e n t a t i o n 

t h a n t h e y h a d in t h e past . S h o u l d t h e y b e afraid o f this? 

N o , K l e i n assured his readers : " T h e r e g i m e n t a t i o n o f 

u n e m p l o y m e n t a n d p o v e r t y is inf in i te ly m o r e severe 

t h a n t h e r e g i m e n t a t i o n o f e c o n o m i c p l a n n i n g . " H e was 

sure t h e A m e r i c a n p e o p l e w o u l d " q u i c k l y c o m e fo r th 

w i t h s u p p o r t " for t h e r e q u i r e d r e g i m e n t a t i o n o f e c o 

n o m i c p l a n n i n g . 

Richard Ebeling (rebeling@fee.org) is the president of FEE. 
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K e y n e s i a n E c o n o m i c s a n d C o n s t i t u t i o n a l G o v e r n m e n t 

T h e " e c o n o m i c p l a n n e r s " w o u l d have t o h a v e " c o m 

p l e t e c o n t r o l o v e r g o v e r n m e n t fiscal p o l i c y so t h a t t h e y 

can s p e n d w h e n a n d w h e r e s p e n d i n g is n e e d e d t o s t i m 

u la t e e m p l o y m e n t a n d t ax w h e n a n d w h e r e t a x a t i o n is 

n e e d e d t o ha l t u p w a r d p r i c e m o v e m e n t s . " T h e t r a d i 

t i o n a l c o n g r e s s i o n a l b u d g e t p rocess w o u l d h a v e t o b e 

p u t aside. K l e i n was su re t h a t " I t is i nev i t ab l e t h a t t h e 

C o n g r e s s i o n a l d e b a t i n g t e c h n i q u e s w i l l b e m u c h t o o 

s low a n d c u m b e r s o m e t o p r o v i d e t h e f lexibi l i ty n e e d e d 

for fiscal p o l i c y in a f u l l - e m p l o y m e n t p r o g r a m . " I n its 

p l ace : 

W e m u s t h a v e a p l a n n i n g a g e n c y always r e a d y w i t h a 

b a c k l o g o f social ly useful p u b l i c w o r k s t o fill a n y 

de f l a t i ona ry gap t h a t m a y arise [ t h r o u g h d i s c r e 

t i o n a r y g o v e r n m e n t d e f i c i t - s p e n d i n g p o w e r s ] ; s i m i 

larly, w e m u s t h a v e a p r i c e - c o n t r o l b o a r d always 

r e a d y w i t h d i rec t ives a n d e n f o r c e m e n t officers t o 

w i p e o u t a n y in f l a t i ona ry gap t h a t m a y arise. . . . 

G o v e r n m e n t s p e n d i n g s h o u l d b e v e r y f lexible a n d 

sub jec t t o i m m e d i a t e re lease o r c u r t a i l m e n t , i n j u s t 

t h e p rec i se a m o u n t w h i c h wi l l m a i n t a i n full e m p l o y 

m e n t , n o m o r e a n d n o less. . . . T h i s is t h e r o a d t o t h e 

k i n d o f full e m p l o y m e n t t h a t w e n e e d . 

F r o m w h e r e w o u l d c o m e t h e m o n e y t h a t t h e 

g o v e r n m e n t w o u l d n e e d for all this fiscal act ivi ty? 

D o n ' t w o r r y , K l e i n said, t h e g o v e r n m e n t c a n j u s t b o r 

r o w a n d b o r r o w a n d b o r r o w . B u t w o u l d it n o t h a v e 

t o b e p a i d b a c k ? W a s n ' t th is m e r e l y i m p o s i n g a h i g h e r 

t ax b u r d e n o n t h e c i t i z e n r y i n t h e fu ture? W e n e e d 

h a v e n o c o n c e r n , h e d e c l a r e d , s ince , after all, " p u b l i c 

d e b t c a n n e v e r b e a b u r d e n , b e c a u s e w e o w e it t o 

ourse lves . " 

A t t h e s a m e t i m e , g o v e r n m e n t w o u l d h a v e t o k e e p 

ind iv idua l s f r o m sav ing t o o m u c h a n d s p e n d i n g t o o l i t 

t le, s ince excess ive savings w o u l d d i m i n i s h t h e " a g g r e 

ga te d e m a n d " o n w h i c h "full e m p l o y m e n t " d e p e n d e d . 

T h i s w o u l d r e q u i r e , K l e i n said, i n c o m e r e d i s t r i b u t i o n 

f r o m r i c h t o p o o r b e c a u s e t h e r i c h have a h i g h e r m a r 

g ina l p r o p e n s i t y t o save. 

T o r e in fo r ce this ob j ec t i ve t h e m o t i v e for p e r s o n a l 

sav ing w o u l d h a v e t o b e u n d e r m i n e d b y t h e g o v e r n 

m e n t ' s t a k i n g g r e a t e r r e spons ib i l i t y for s u c h t h i n g s as 

r e t i r e m e n t p l a n n i n g . " T h e p e o p l e a c t i n g o n i n d i v i d u a l 

istic p r i n c i p l e s d o n o t k n o w t h e i r o w n bes t in te res t s , " 

h e said. 

O n c e d i scuss ing s o m e o f t h e i m p l i c a t i o n s o f his o w n 

ideas , K e y n e s said t h a t i n a w o r l d c o n s i s t e n t w i t h his 

p o l i c y p r e s c r i p t i o n s , " c u s t o m a r y m o r a l s , c o n v e n t i o n s 

a n d t r a d i t i o n a l w i s d o m s " w o u l d have t o b e set aside. As 

K l e i n c lear ly s h o w e d , th is i n c l u d e d t h e A m e r i c a n t r a d i 

t i o n o f c o n s t i t u t i o n a l g o v e r n m e n t a n d f inancia l self-

responsibi l i ty . 

F o r t h e last h u n d r e d years c o n s t i t u t i o n a l l y l i m i t e d 

g o v e r n m e n t has b e e n s lowly b u t sure ly e r o d e d in t h e 

U n i t e d States a n d a r o u n d t h e g l o b e . G o v e r n m e n t s have 

g r o w n in d i s c r e t i o n a r y p o w e r ove r t h e lives a n d f o r t u n e s 

o f t h e c i t i z e n r y e v e r y w h e r e w e l o o k . R e s t r a i n t s o n g o v 

e r n m e n t h a v e b e e n l o o s e n e d so t h o s e i n po l i t i ca l 

a u t h o r i t y c a n d o m o r e to the people i n t h e n a m e o f " fo r 

t h e p e o p l e . " 

T h e t r a d i t i o n a l p u r p o s e o f c o n s t i t u t i o n s has b e e n t o 

res t ra in a n d specify t h e p o w e r s o f g o v e r n m e n t . T h e p r e 

s u m p t i o n is t h a t g o v e r n m e n t is t h e e n e m y o f l i b e r t y a n d 

p rospe r i ty . U n b r i d l e d g o v e r n m e n t t h r e a t e n s t o enslave 

t h e p e o p l e t h r o u g h c o n t r o l s , r e g u l a t i o n s , a n d p r o h i b i 

t i ons . U n l i m i t e d g o v e r n m e n t p o w e r t o t ax a n d s p e n d 

u n d e r m i n e s t h e abi l i ty o f t h e p e o p l e t o p l a n t h e i r o w n 

lives a n d peacefu l ly i n t e r a c t w i t h t h e i r fe l low c i t i zens for 

m u t u a l i m p r o v e m e n t . 

K e y n e s i a n e c o n o m i c s a n d p o p u l a r i z e r s o f its p o l i c y 

p r e s c r i p t i o n s l ike L a w r e n c e K l e i n w e r e m a j o r c o n t r i b u 

to r s t o o u r c o n t i n u i n g t r e n d t o w a r d l a rge r a n d e v e r 

m o r e i n t ru s ive g o v e r n m e n t . T h e y p e r s u a d e d m o r e t h a n 

a g e n e r a t i o n o f s t u d e n t s a n d e c o n o m i s t s t h a t t h e free 

m a r k e t is u n t r u s t w o r t h y o f s u p p l y i n g e i t h e r j o b s o r j u s 

t ice . T h e y r a t i o n a l i z e d t h e n e e d for u n b o u n d e d po l i t i ca l 

p o w e r i n t h e n a m e o f e c o n o m i c s tabi l i ty a n d d i s t r i b u 

t ive fairness . T h e y w e a k e n e d t h e b e l i e f i n t h e i m p o r 

t a n c e o f c o n s t i t u t i o n a l l imi t s o n p o w e r . 

E v e n today, after t h e s u p p o s e d c o u n t e r r e v o l u t i o n 

agains t K e y n e s i a n e c o n o m i c s t h a t b e g a n d u r i n g t h e 

" s t ag f l a t i on" o f t h e 1970s , t h o s e ideas still h a v e t h e i r 

h o l d o v e r t h e m i n d s o f t o o m a n y e c o n o m i s t s , p o l i c y 

m a k e r s , a n d o p i n i o n m o l d e r s . If f r e e d o m is t o b e 

r e s to red , p a r t o f t h e task wi l l h a v e t o b e a t h o r o u g h 

o v e r t h r o w o f t h e K e y n e s i a n c o n c e p t s t h a t h a v e b e e n so 

d e e p l y i m b e d d e d i n t o p u b l i c t h i n k i n g b y p e o p l e l ike 

L a w r e n c e K l e i n . (Si) 
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Cove r p h o t o : Keiji Shinzato 

Perspective 

Natural, Not 
National, Rights 

So m e w h e r e in m y r ead ing a b o u t i m m i g r a t i o n I 

e n c o u n t e r e d t h e decep t ive ly s imple p o i n t t ha t it's 

n o t immigration w e s h o u l d b e t a lk ing a b o u t b u t 

migration. Tha t ' s a n o t h e r w a y o f saying t h e focus has b e e n 

o n "us , " w h e n it s h o u l d b e o n t h e p e o p l e c o m i n g to t h e 

U n i t e d S t a t e s . T h e discuss ion has p r o c e e d e d as if they have 

n o r igh t s in t h e m a t t e r b u t we d o . We wi l l let them c o m e 

h e r e if a n d o n l y if w e have a use for t h e m . A n d " w e " 

doesn ' t refer t o a g r o u p o f free indiv iduals , b u t r a the r t o a 

col lec t ive B o r g - l i k e en t i ty w i t h r igh ts s u p e r i o r t o any 

h e l d by its c o n s t i t u e n t s . T h e collectivist , a n d there fore sta

tist, n a t u r e o f t h e d iscuss ion indica tes h o w far w e ' v e dr if t 

ed f rom o u r indiv idual is t a n d vo lun ta r i s t m o o r i n g s . 

You can see w h a t I m e a n in m o s t o f t h e c o m m e n t a r y 

a b o u t w h a t is p re judic ia l ly cal led t h e " i m m i g r a t i o n p r o b 

l e m . " B y tha t I d o n ' t m e a n such real d a n g e r s as m i g r a n t -

e x p l o i t a t i o n a n d m i g r a n t - s m u g g l i n g , w h i c h are p r o d u c t s 

n o t o f t h e lack o f b o r d e r c o n t r o l b u t prec ise ly t h e o p p o 

site. N o o n e w o u l d c h o o s e t o cross t h e b o r d e r at a cost 

o f t h o u s a n d s o f dol lars a n d s q u e e z e d i n t o a gas t a n k if h e 

c o u l d t ake a b u s o r a p l a n e . 

N o , t h e " p r o b l e m " tha t " w e " p r e s u m a b l y m u s t solve is 

t h a t t o o m a n y o f t h e w r o n g k i n d o f p e o p l e are c o m i n g 

h e r e . N e o c o n s e r v a t i v e c o l u m n i s t C h a r l e s K r a u t h a m m e r 

w r i t e s , for in s t ance , " D o liberals [he m e a n s D e m o c r a t s ] 

be l i eve t h a t t h e n u m b e r , social class, e d u c a t i o n level, 

b a c k g r o u n d a n d c o u n t r y o f o r i g i n o f i m m i g r a n t s — t h e 

k i n d s o f dec i s ions eve ry d e m o c r a t i c c o u n t r y m a k e s for 

i t s e l f—shou ld b e t a k e n o u t o f t h e h a n d s o f t h e A m e r i c a n 

c i t i z en ry a n d left t o t h e i m m i g r a n t s t hemse lves and , in 

pa r t i cu la r , t o t h o s e m o s t w i l l i n g t o b r e a k t h e v e r y i m m i 

g r a t i o n r egu la t i ons t h e A m e r i c a n p e o p l e have d e c i d e d 

u p o n d e m o c r a t i c a l l y ? " 

I ' m sure K r a u t h a m m e r d o e s n ' t t h i n k o f h i m s e l f as a 

col lect ivis t , b u t c o u l d his q u e s t i o n b e m o r e sa tu ra t ed 

w i t h co l lec t iv i sm? W h a t does h e m e a n w h e n h e says a 

d e m o c r a t i c c o u n t r y dec ides? A n abs t r ac t ion , s u c h as a 

c o u n t r y , d o e s n ' t m a k e dec i s ions . It r equ i res p r o d i g i o u s 

evas ion t o t ake t h e se l f -serv ing, log ro l l ing , r e n t - s e e k i n g , 

v o t e r - p a n d e r i n g , i n c u m b e n t - p r o t e c t i n g activit ies o f a 

gaggle o f legis la tors , w h o d o n ' t e v e n r ead t h e bills t h e y 

v o t e o n , for T h e C o u n t r y ' s d e c i s i o n - m a k i n g . C o n s i d e r -
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i n g t h e l o n g a n d w i n d i n g r o a d f r o m a n e l e c t i o n o f a 

c o n g r e s s m a n t o t h e passage o f a n i m m i g r a t i o n bil l , it's 

l a u g h a b l e t o c l a im t h a t t h e d e c i s i o n ove r w h o m a y e n t e r 

t h e c o u n t r y lies i n t h e h a n d s o f t h e A m e r i c a n c i t izenry . 

C i v i c s - b o o k c l iches can ' t c h a n g e t h e facts. 

K r a u t h a m m e r goes o n : " T h e r e are t ens o f m i l l i o n s o f 

p e o p l e w h o w a n t t o leave t h e i r h o m e s a n d c o m e t o 

A m e r i c a . W e essent ia l ly have a n N F L draft i n w h i c h t h e 

U n i t e d States has t h e first, o h , m i l l i o n o r so draft p i cks . 

R a t h e r t h a n exe rc i s ing t h o s e p i cks , i .e. , c h o o s i n g b y 

w h a t e v e r c r i t e r i a w e w a n t — s u c h as e d u c a t i o n , e n t e r 

p r i se , t e c h n i c a l skills a n d c r e a t i v i t y — w e a d m i t t h e t i n i 

est f rac t ion o f t h e bes t a n d b r i g h t e s t a n d p e r m i t m i l l i o n s 

o f t h e u n s k i l l e d t o p o u r i n ins tead . " 

I m a g i n e tha t . W e ' r e g i v i n g u p a g o l d e n o p p o r t u n i t y 

t o e n g i n e e r t h e c o m p o s i t i o n o f o u r society. It's this so r t 

o f t h i n k i n g t h a t a t t r a c t e d m a n y r e spec t ab l e p e o p l e t o 

e u g e n i c s i n t h e t w e n t i e t h c e n t u r y . K r a u t h a m m e r p r e 

s u m a b l y w o u l d o p p o s e c e n t r a l p l a n n i n g i n o t h e r 

respec ts . B u t he 's all for cen t r a l ly p l a n n i n g t h e m i g r a n t 

c o m p o n e n t o f t h e U . S . p o p u l a t i o n . It's h a r d t o see h o w 

c e n t r a l i z e d d e c i s i o n - m a k i n g is b a d i n m o s t m a t t e r s b u t 

g o o d i n this o n e . 

T h e s y n t h e t i c r i g h t o f T h e C o u n t r y o r C i t i z e n r y t o 

d e c i d e w h o c o m e s h e r e nullifies t h e real , n a t u r a l r i gh t s 

o f f l e s h - a n d - b l o o d i n d i v i d u a l s — t h o s e v e r y r i gh t s t h a t 

w e be l i eve set us a p a r t f r o m t h e rest o f t h e w o r l d . J u d g 

i n g b y t h e d i scuss ion , m i g r a n t s have n o r igh t s t o speak 

of; t h e B u s h a d m i n i s t r a t i o n e v e n d e m a n d s t h a t t h e M e x 

i can g o v e r n m e n t b l o c k " i t s " p e o p l e f r o m l e a v i n g M e x i 

c o . F o r b i d d e n e n t r y r e q u i r e s f o r b i d d e n e x i t . A n 

A m e r i c a n w h o s e l a n d b o r d e r s M e x i c o a p p a r e n t l y isn ' t 

e n t i t l e d t o t h i n k o f t h a t b o u n d a r y as his a n d t o inv i t e 

p e o p l e f r o m t h e o t h e r s ide t o live o r w o r k o n his p r o p 

erty. In s t ead , it's " o u r " b o r d e r , w i t h " o u r " i n c l u d i n g p e o 

p le t h o u s a n d s o f mi le s away. 

T h e n there ' s t h e p o p u l a r v i e w t h a t if m i g r a n t s c o u l d 

n ' t f ind j o b s h e r e , t h e y w o u l d n ' t c o m e . T h u s t h e L o u 

D o b b s e s o f t h e c o u n t r y w a n t t o i m p r i s o n e m p l o y e r s 

w h o have t h e gall t o h i r e m i g r a n t s n o t i n possess ion o f 

t a m p e r - p r o o f g o v e r n m e n t p a p e r s . S o m u c h for f r e e d o m 

o f a s soc ia t ion a n d c o n t r a c t . So m u c h for free a n d p r i v a t e 

e n t e r p r i s e . 

A m e r i c a n s , w e apparen t ly are in n e e d o f r e m i n d i n g , are 

n o t t h e o n l y p e o p l e w i t h r ights , w h i c h are universal a n d 

na tura l , n o t na t iona l . As R o b e r t H i g g s s a y s , " [ T ] h e Bill o f 

R i g h t s m a k e s n o m e n t i o n o f anyone 's c i t izenship status." 

P E R S P E C T I V E : N a t u r a l , N o t N a t i o n a l , R i g h t s 

A c o u n t r y is n o t a c o u n t r y c lub . W h a t separa tes a t r u e 

l ibera l f r o m e v e r y o n e else is his o r h e r be l i e f t h a t f r ee 

d o m is n o t a l u x u r y for s o m e , t o b e e n j o y e d o n l y w h e n 

t h e y a p p r o v e o f t h e o u t c o m e , b u t a necess i ty for i n d i 

v i d u a l h u m a n f l ou r i sh ing . 

• • • 

W h a t was t h e ear ly A m e r i c a n a t t i t u d e t o w a r d i m m i 

g r a t i o n ? B e c k y A k e r s consu l t s a v a r i e t y o f sou rces t o 

c o m e u p w i t h t h e answer . 

F r o m t h e b e g i n n i n g F E E has p r o m o t e d t h e r i g h t o f 

p e o p l e t o c h a n g e t h e i r l o c a t i o n regardless o f n a t i o n a l 

b o u n d a r i e s . T h i s m o n t h ' s F E E T i m e l y Classic is a n 

e x c e r p t f r o m t h e ear ly p a m p h l e t " T h e F r e e d o m t o 

M o v e " b y O s c a r C o o l e y a n d P a u l P o i r o t . 

T a x r e f o r m is a p e r e n n i a l issue tha t absorbs m u c h 

activist t i m e a n d m o n e y . Is it a g o o d i n v e s t m e n t for a d v o 

cates o f t h e f r e e d o m p h i l o s o p h y ? G e n e C a l l a h a n says n o . 

C a p i t a l i s m a n d d e m o c r a c y are o f t en said t o g o h a n d 

i n h a n d . T h a t so r t o f s l oppy t h i n k i n g wi l l o n l y l ead t o 

t r o u b l e , w r i t e s A r t h u r F o u l k e s . 

C r i t i c s o f t h e a u t o m o b i l e a n d t h e h i g h w a y s tha t 

m a k e it va luab le c h a r g e t h a t w i t h o u t g o v e r n m e n t subs i 

dies o u r t r a n s p o r t a t i o n hab i t s w o u l d b e radica l ly differ

e n t . R a n d a l O ' T o o l e cha l l enges t h e p r e m i s e . 

W h o was A u b e r o n H e r b e r t a n d w h y was h e saying 

t h o s e b a d t h i n g s a b o u t g o v e r n m e n t ? G a r y Gal les w i l l tell 

y o u . 

E m i n e n t d o m a i n c a n t h r e a t e n nea r ly a n y A m e r i c a n ' s 

h o m e o r bus iness . F r e d r i c k M c C a r t h y has a s t o r y a b o u t 

o n e c o m p a n y ' s effort t o k e e p f r o m b e i n g t u r n e d i n t o a 

f o o t b a l l - s t a d i u m p a r k i n g lo t . 

H e r e ' s w h a t o u r c o l u m n i s t s c o n t r i b u t e this m o n t h . 

R i c h a r d E b e l i n g expose s K e y n e s i a n a u t h o r i t a r i a n i s m . 

D o n a l d B o u d r e a u x c a u t i o n s agains t b a d a r g u m e n t s . B u r 

t o n F o l s o m desc r ibe s a l e tha l N e w D e a l p r o g r a m . W a l 

t e r W i l l i a m s revis i ts t h e C o n s t i t u t i o n . A n d D a v i d 

H e n d e r s o n , h e a r i n g a r g u m e n t s t h a t ra i s ing t h e m i n i 

m u m w a g e w o u l d s t a n c h M e x i c a n m i g r a t i o n , repl ies , " I t 

Jus t A i n ' t S o ! " 

B o o k s c o m i n g u n d e r s c r u t i n y h e r e i n dea l w i t h t h e 

r ise o f co l l ec t iv i sm, t h e fateful yea r 1 7 7 6 , a S u p r e m e 

C o u r t jus t i ce ' s v i e w o f t h e C o n s t i t u t i o n , a n d h o w to 

m a k e dec i s ions . 

— S h e l d o n R i c h m a n 

srichman @fee. org 
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Raising the Minimum Wage Will 
Discourage Migration? 

It Just Ain't So! 
B Y DAVID R. H E N D E R S O N 

I n " R a i s e W a g e s , N o t Wal ls ," an o p - e d in t h e J u l y 2 5 

New York Times, M i c h a e l D u k a k i s a n d D a n i e l 

M i t c h e l l m a k e a p r o p o s a l t h a t is b r e a t h t a k i n g in its 

m i s u n d e r s t a n d i n g o f basic e c o n o m i c s . Af ter s h o w i n g 

p r o b l e m s w i t h t h e v a r i o u s c o n g r e s s i o n a l p roposa l s t o 

l imi t i l legal i m m i g r a t i o n , t h e y give t h e i r o w n s o l u t i o n : 

i nc rease t h e m i n i m u m w a g e . T h e y w r i t e , " I f w e are 

real ly s e r i o u s a b o u t t u r n i n g b a c k t h e t i de o f i l legal 

i m m i g r a t i o n , w e s h o u l d start b y ra i s ing t h e m i n i m u m 

w a g e f r o m $ 5 . 1 5 p e r h o u r t o s o m e t h i n g c loser t o $ 8 . " 

T h i s , t h e y a r g u e , wi l l m a k e c u r r e n t l y l o w - w a g e j o b s 

m o r e a t t rac t ive t o p e o p l e w h o are legally in t h e U n i t e d 

Sta tes . M a k i n g A m e r i c a n s m o r e w i l l i n g t o w o r k at t h e s e 

j o b s , t h e y w r i t e , w o u l d d e n y " t h e m [ the j o b s ] t o p e o p l e 

w h o a ren ' t s u p p o s e d t o b e h e r e in t h e first p lace . " T h e y 

d o n ' t specify h o w this w o u l d d e n y j o b s t o il legal i m m i 

g ran t s , b u t s e e m t o p l ace t h e i r fai th in " t o u g h e n f o r c e 

m e n t o f w a g e ru les . " 

B u t here ' s t h e i rony. T h e p r o p o s a l w o u l d r e d u c e t h e 

n u m b e r o f j o b s available t o p e o p l e h e r e legal ly a n d g ive 

i l legal i m m i g r a n t s a n advantage in t h e c o m p e t i t i o n for 

j o b s . D u k a k i s a n d M i t c h e l l r e a c h a m i s t a k e n c o n c l u s i o n 

b y c o n f u s i n g d e m a n d a n d supply, a n d s h o w i n g a m i s u n 

d e r s t a n d i n g o f h o w t h e m i n i m u m w a g e is e n f o r c e d . T h a t 

D u k a k i s , a f o r m e r p re s iden t i a l c a n d i d a t e a n d a po l i t i ca l 

s c i ence p rofessor at N o r t h e a s t e r n Unive r s i ty , m a d e s u c h 

a m i s t a k e in e c o n o m i c r e a s o n i n g is u n d e r s t a n d a b l e . T h a t 

M i t c h e l l , a p rofessor o f m a n a g e m e n t a n d p u b l i c p o l i c y at 

U C L A , d i d so is less u n d e r s t a n d a b l e : b o t h his B . A . 

( C o l u m b i a ) a n d his P h . D . ( M I T ) are in e c o n o m i c s . 

W h e n t h e m i n i m u m w a g e rises, w h a t h a p p e n s ? 

S o m e j o b s t h a t w e r e w o r t h h i r i n g s o m e o n e t o d o are n o 

l o n g e r w o r t h filling. T h e j o b s lost are t h e m o s t m a r g i n 

al o n e s , t h e o n e s t h a t h a d l o w va lue a n d t h a t p a i d l i t t le. 

T h a t ' s w h y t h e vast m a j o r i t y o f s tudies o f t h e m i n i m u m 

w a g e have f o u n d tha t increases , all o t h e r t h ings equa l , 

r e d u c e t h e n u m b e r o f l o w - s k i l l e d j o b s offered a n d filled. 

Sure ly D u k a k i s , a p u b l i c - p o l i c y w o n k for t h e w h o l e 

o f his adu l t life, a n d M i t c h e l l , a t r a i n e d e c o n o m i s t , m u s t 

k n o w tha t . So h o w d o D u k a k i s a n d M i t c h e l l c o n t e n d 

w i t h t h a t fact? First , t h e y a d m i t i t — k i n d of. T h e y w r i t e , 

" I f w e raise t h e m i n i m u m w a g e , it's poss ib le s o m e l o w -

e n d j o b s m a y b e lost ." N o t i c e t h e r e d u n d a n c y in "it 's 

p o s s i b l e " a n d "may ." A g o o d ed i to r , a n d I ' m sure t h e 

New York Times has many , w o u l d have c a u g h t this a n d 

sa id : " 'It 's poss ib le ' m e a n s t h e s a m e t h i n g as ' m a y ' a n d so 

y o u s h o u l d d r o p o n e . " W h y d i d n ' t an e d i t o r d o this? 

M y guess is t ha t t h e ed i to r , l ike D u k a k i s a n d M i t c h e l l , 

w a n t e d t o c rea te t h e idea tha t t h e j o b loss w o u l d b e 

small . B y h e d g i n g t w i c e , t h e a u t h o r s leave tha t i m p r e s 

s ion in m a n y r eade r s ' m i n d s . 

B u t still, there ' s j o b loss, a n d e v e n they, i n t h e i r " jus t 

m a y b e " way, a d m i t it. So h o w d o t h e y ge t t o t h e c o n 

c lus ion t h a t a h i g h e r m i n i m u m w a g e w o u l d h e l p A m e r 

icans? T h e y w r i t e tha t if t h e g o v e r n m e n t i nc reased t h e 

m i n i m u m w a g e , " m o r e A m e r i c a n s w o u l d also b e w i l l i ng 

t o w o r k in s u c h [prev ious ly l o w - p a y i n g ] j o b s . " Tha t ' s 

t r u e . W h e n t h e m i n i m u m w a g e goes u p , j o b s tha t 

w o u l d n ' t have b e e n a t t ract ive t o s o m e p e o p l e wi l l b e 

a t t rac t ive t o t h e m . B u t t h e o b j e c t i o n t o t h e m i n i m u m 

w a g e has n e v e r b e e n a b o u t w h e t h e r m o r e p e o p l e w o u l d 

b e w i l l i n g t o w o r k at a h i g h e r w a g e t h a n w o u l d b e w i l l 

i n g t o w o r k at a l o w e r w a g e . T h e p r o b l e m is t ha t b e i n g 
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IT J U S T A I N ' T S O ! : R a i s i n g t h e M i n i m u m W a g e W i l l D i s c o u r a g e M i g r a t i o n ? 

w i l l i n g t o w o r k at a j o b isn ' t e n o u g h : s o m e o n e has t o b e 

w i l l i n g t o offer y o u t h a t j o b . If s i m p l e w i l l i ngnes s t o w o r k 

w e r e e n o u g h t o ge t y o u a j o b , t h e n a classic " S e i n f e l d " 

e p i s o d e w o u l d n ' t have b e e n funny. I n t h a t e p i s o d e 

G e o r g e C o s t a n z a is o u t o f w o r k a n d w a n t s a j o b . H e sits 

a r o u n d w i t h J e r r y Se infe ld t r y i n g t o d e c i d e w h a t k i n d o f 

j o b h e s h o u l d ge t . G e o r g e c o m e s u p w i t h t h e i dea o f 

b e i n g a spor t s c o m m e n t a t o r a n d lays o u t h o w m u c h fun 

tha t w o u l d b e . T h e a u d i e n c e l aughs b e c a u s e t h e y real ize 

t h a t G e o r g e ' s s i m p l e w i l l i ngnes s t o w o r k is n o t e n o u g h : 

a n o t h e r n e c e s s a r y c o n d i t i o n is t h a t s o m e o n e t h i n k he 's 

g o o d e n o u g h t o b e w o r t h t h e h i g h pay t h a t spor t s 

c o m m e n t a t o r s ge t . I b e t e v e n D u k a k i s a n d M i t c h e l l , if 

t h e y saw t h a t e p i s o d e , w o u l d l a u g h . W h i c h is w h y t h e y 

s h o u l d l a u g h at t h e i r o w n p r o p o s a l — i f n o t for its t r ag ic 

c o n s e q u e n c e s . 

B u t w a i t a m i n u t e , D u k a k i s a n d M i t c h e l l m i g h t say: 

there ' s still a t h i n s p o t o f l igh t at t h e e n d o f o u r c o n 

s t r u c t e d t u n n e l . T h e y a r g u e t h a t ra i s ing t h e m i n i m u m 

w a g e a n d i n c r e a s i n g its e n f o r c e m e n t wi l l p u s h i l legal 

i m m i g r a n t s o u t o f j o b s a n d m a k e t h e s e j o b s available for 

A m e r i c a n s . It is t r u e t h a t if t h e m i n i m u m w a g e c a u s e d 

t h e n u m b e r o f i l legal i m m i g r a n t s w o r k i n g t o fall m o r e 

t h a n t h e to ta l n u m b e r o f j o b s fell, t h e r e w o u l d b e m o r e 

m i n i m u m - w a g e j o b s for A m e r i c a n s . B u t is th is l ikely? 

N o , a n d i n t h i n k i n g it likely, t h e y s h o w a m i s u n d e r 

s t a n d i n g o f h o w t h e m i n i m u m w a g e is e n f o r c e d . 

T h e i r m o d e l o f e n f o r c e m e n t , it s e e m s , is o f d i l i gen t 

federal w o r k e r s g o i n g i n t o w o r k p l a c e s a n d c h e c k i n g 

r eco rds o n w a g e s pa id . B u t e m p l o y e r s w i l l i n g t o b r e a k 

t h e l a w o n w a g e s are l ikely t o b e w i l l i n g t o b r e a k t h e l a w 

o n r e c o r d - k e e p i n g . I n 2 0 0 5 t h e U . S . D e p a r t m e n t o f 

Labor ' s W a g e a n d H o u r D i v i s i o n p u t 9 6 9 , 7 7 6 h o u r s i n t o 

e n f o r c e m e n t o f all pa r t s o f t h e federa l w a g e r e g u l a t i o n s . 

T h i s w o u l d t rans la te i n t o o n l y 5 0 0 fu l l - t ime w o r k e r s 

n a t i o n w i d e . A n d n o t all o f t h e s e w e r e i n v o l v e d in 

e n f o r c i n g t h e m i n i m u m w a g e : s o m e w e r e e n f o r c i n g 

o v e r t i m e r e g u l a t i o n s , c h i l d - l a b o r r e g u l a t i o n s , a n d m o r e . 

S o e v e n q u a d r u p l i n g t h e n u m b e r o f en fo rce r s w o u l d n o t 

m a k e a m a j o r d e n t w h e n t h e n u m b e r o f l o w - w a g e 

e m p l o y e r s w o u l d l ike ly b e in t h e h u n d r e d s o f t h o u s a n d s . 

T h e m a i n e n f o r c e m e n t o f t h e m i n i m u m w a g e is i n i 

t i a t e d b y e m p l o y e e s , n o t b y t h e g o v e r n m e n t . A n 

e m p l o y e e w h o t h i n k s h e was p a i d less t h a n t h e m i n i 

m u m c a n c o n t a c t t h e federa l g o v e r n m e n t o r t h e state 

l a b o r b o a r d a n d s h o w his pay r e c o r d s . T h e n t h e g o v e r n 

m e n t col lec ts b a c k w a g e s a n d a f ine f r o m t h e e m p l o y e r . 

I n 2 0 0 5 t h e L a b o r D e p a r t m e n t r e p o r t e d 3 0 , 3 7 5 c o m 

pla in ts r eg i s t e r ed a b o u t e m p l o y e r v i o l a t i o n s o f w a g e a n d 

h o u r s laws. T h e vast m a j o r i t y o f t h e s e c o m p l a i n t s w e r e 

l ikely b y e m p l o y e e s . T h a t ' s w h y t h e m i n i m u m w a g e is so 

effective. B u t e m p l o y e r s a ren ' t typ ica l ly s tup id . T h e y 

k n o w this r isk, w h i c h is w h y e v e n e m p l o y e r s w h o have 

n o e th ica l q u a l m s a b o u t b r e a k i n g t h e l aw hes i t a t e t o h i r e 

p e o p l e at less t h a n t h e m i n i m u m w a g e . 

They Won't Complain 

Bu t there ' s o n e t y p e o f e m p l o y e e t h a t t h e e m p l o y e r is 

n o t so afraid o f h i r i n g a n d p a y i n g less t h a n t h e m i n 

i m u m : an illegal i m m i g r a n t . I l legal i m m i g r a n t s are n e r v 

o u s a b o u t g o i n g t o t h e g o v e r n m e n t t o r e p o r t t h a t t h e y 

w e r e p a i d less t h a n t h e m i n i m u m . E m p l o y e r s , k n o w i n g 

th is , are m o r e w i l l i n g t o h i r e t h e m . So w h i l e r e d u c i n g 

t h e overal l n u m b e r o f j o b s , a n inc rease in t h e m i n i m u m 

w a g e wi l l ac tua l ly o p e n u p m o r e j o b s for i l legal i m m i 

g ran t s , m a k i n g it e v e n h a r d e r for unsk i l l ed legal res iden ts 

t o f ind w o r k . 

H o w c a n n o t b e i n g able t o sic t h e g o v e r n m e n t o n a n 

e m p l o y e r b e a n advan t age? H o w e v e r m u c h s o m e o n e 

m i g h t p l e a d w i t h a n e m p l o y e r t o offer h i m a j o b at 

b e l o w m i n i m u m w a g e , if t h e e m p l o y e r k n o w s t h e 

e m p l o y e e c a n sue for b a c k w a g e s , h e p r o b a b l y w o n ' t 

offer t h e j o b . B u t n o t b e i n g able t o sue b e c a u s e t h e j o b 

c a n d i d a t e is h e r e i l legally m a k e s his p r o m i s e n o t t o sue 

c red ib le , w h i c h also m e a n s h e d o e s n ' t e v e n n e e d t o m a k e 

s u c h a p r o m i s e . T h e i l legal i m m i g r a n t gets t h e j o b . ( § | 
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B Y B E C K Y A K E R S 

I n 1 8 7 3 s o m e P r e s b y t e r i a n s in K e n t u c k y i n v i t e d a 

y o u n g C a n a d i a n t o b e t h e i r pas tor . T e n s i o n s in t h e 

b o r d e r state w e r e still h i g h f o l l o w i n g t h e W a r o f 

S o u t h e r n I n d e p e n d e n c e , a n d t h e c o n g r e g a n t s h o p e d 

t h a t a n e u t r a l o u t s i d e r c o u l d pacify folks n o t o n l y w i t h 

i n t h e i r o w n c h u r c h b u t e v e n across d e n o m i n a t i o n s . 

R e v . A . B . S i m p s o n s u c c e e d e d so wel l t ha t h e was 

n e x t ca l led t o t h e 1 3 t h S t ree t P r e s b y t e r i a n C h u r c h in 

N e w Y o r k Ci ty . O n c e aga in his Bibl ica l p r e a c h i n g r e s 

o n a t e d n o t o n l y w i t h 

t h e w e a l t h y A m e r i c a n s 

o f 1 3 t h S t r ee t P r e s b y 

t e r i a n b u t a lso w i t h 

t h e I ta l ian i m m i g r a n t s 

t h r o n g i n g t h e n e i g h 

b o r h o o d . A b o u t 1 0 0 o f 

t h e m w e r e s o o n c l a m 

o r i n g t o j o i n t h e 

c h u r c h . A n i m m i g r a n t 

himself , R e v . S i m p s o n 

w a s d e l i g h t e d . H i s 

c h u r c h , h o w e v e r , w a s 

n o t . T h e m a n w h o h a d 

r e c o n c i l e d Y a n k e e s a n d rebels was u n a b l e t o c o n v i n c e 

his fe l low C h r i s t i a n s t o w e l c o m e p o o r fo re igners . R e v . 

S i m p s o n left t h e P r e s b y t e r i a n s a n d even tua l ly f o u n d e d 

t h e C h r i s t i a n a n d M i s s i o n a r y A l l i a n c e . T o d a y t h e 

d e n o m i n a t i o n n u m b e r s a p p r o x i m a t e l y 2 . 5 m i l l i o n 

m e m b e r s in 4 0 c o u n t r i e s (see " W h a t Is t h e Al l i ance 

D o i n g Today?" w w w . c m a l l i a n c e . o r g / w h o w e a r e / w h o w e a r e -

p re sen t . j sp ) . 

I m m i g r a t i o n has p i t t e d A m e r i c a n s against o n e a n o t h 

e r for ove r a c e n t u r y n o w . In t r i gu ing ly , that 's a b o u t t h e 

s a m e a m o u n t o f t i m e t h e federa l g o v e r n m e n t has p r e 

s u m e d an in te res t in t h e issue. Its i n t e r f e r e n c e has t u r n e d 

t h e d e b a t e over i m m i g r a t i o n i n t o a tox ic b rew. B u t 

w h e n w e s train t h e e m o t i o n a n d r h e t o r i c f rom it, it boi ls 

d o w n to a s imp le q u e s t i o n : s h o u l d t h e state r egu la t e o u r 

c o m i n g s a n d goings? 

F r o m t h e b e g i n n i n g c o l o n i a l g o v e r n m e n t s have 

i n v o l v e d t h e m s e l v e s w i t h A m e r i c a n i m m i g r a t i o n . 

S o m e t i m e s tha t i n v o l v e m e n t was as to ta l as t h e F r e n c h 

a n d Span i sh k i n g s ' s p e n d i n g t h e i r sub jec t s ' m o n e y 

to e x p o r t colonis ts t o 

t h e N e w W o r l d a n d t h e n 

ru l ing t h e m . O t h e r t imes 

t he r e was less p i c k i n g o f 

p o o r peop le ' s p o c k e t s : 

t h e Br i t i sh C r o w n p r e 

ferred t o g ran t char te rs . 

O n A p r i l 10 , 1 6 0 6 , 

for e x a m p l e , K i n g J a m e s 

c h a r t e r e d t h e L o n d o n 

C o m p a n y , a g r o u p o f 

m e r c h a n t s a n d n o b l e 

m e n , t o set t le V i rg in i a . 

C h a r t e r s m a y have b e e n 

" t r a d i t i o n a l legal i n s t r u m e n t s , " as G o r d o n W o o d p u t s it 

i n The Radicalism of the American Revolution, b u t t h e y 

w e r e fishy e n o u g h t o s t ink . T h e y a l lowed a g o v e r n m e n t 

t o " h a r n e s s p r i va t e e n t e r p r i s e a n d p r iva t e w e a l t h t o ca r ry 

o u t des i rable p u b l i c goals , s u c h as f o u n d i n g a co lony . 

. . . I n r e t u r n for t h e p u b l i c serv ice , s u c h c o r p o r a t e g ran ts 

gave t o t h e r ec ip ien t s c e r t a i n exc lus ive legal p r iv i leges , 

i n c l u d i n g t h e r i g h t t o g o v e r n an area. . . ." 
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C a n W e Te l l T h o s e H u d d l e d M a s s e s t o S c r a m ? I m m i g r a t i o n a n d t h e C o n s t i t u t i o n 

O t h e r i m m i g r a n t s c a m e w i t h o u t any g o v e r n m e n t 

s u p p o r t at all. T h e P u r i t a n s e m i g r a t e d d e s p i t e — a n d 

b e c a u s e o f — t h e C r o w n ' s o p p o s i t i o n t o t h e i r ideas . 

F a m o u s l y f lee ing g o v e r n m e n t ' s c o r r u p t i o n a n d p e r s e c u 

t i o n for a be t t e r , freer life i n t h e N e w W o r l d , t h e y w e r e 

s o m e o f A m e r i c a ' s earl iest i m m i g r a n t s a n d t h e a r c h e t y p e 

o f m o s t w h o w o u l d follow. 

As t h e s e n e w c o m e r s t r a n s f o r m e d t h e e a s t e r n s t r ip o f 

t h e A m e r i c a n c o n t i n e n t f r o m a w i l d e r n e s s i n t o 13 

B r i t i s h c o l o n i e s , t h e C r o w n c o n t i n u e d t o i n f l u e n c e 

i m m i g r a t i o n b y u n l o a d i n g its " c r i m i n a l s " t h e r e . P e o p l e 

w e r e c o n v i c t e d o f capi ta l c r i m e s in E n g l a n d o n a 

depres s ing ly r egu l a r basis, n o t b e c a u s e t h e y w e r e m o r e 

vi le t h a n folks e l s e w h e r e , b u t b e c a u s e a m a n , w o m a n , o r 

ch i ld c o u l d b e h a n g e d for a n y o f 3 0 0 fe lonies i n t h e sev 

e n t e e n t h c e n t u r y . F o r t u n a t e l y r ep r i eves w e r e a l m o s t as 

c o m m o n as h a n g i n g s — p r o v i d i n g t h e v i c t i m left for 

A m e r i c a . T h i s was essent ia l ly a life s e n t e n c e t o h o u s e 

arrest : conv i c t s w e r e c lose ly g u a r d e d u n t i l t h e i r sh ip 

sailed, " p u t i n i r o n s " o n c e a b o a r d , a n d sold as i n d e n t u r e d 

servants w h e n t h e y l a n d e d . 

T h e g o v e r n m e n t s h i p p e d t h e s e u n f o r t u n a t e s e x c l u 

sively t o its c h a r t e r e d co lony , V i r g i n i a , f r o m 1 6 1 9 t o 

1 6 4 0 ; its e x c u s e was t h a t disease h a d d e p o p u l a t e d t h e 

p lace . A c t u a l l y it d i d n ' t n e e d a n e x c u s e : c h a r t e r s p r i v i 

l e g e d c e r t a i n c i t i zens ove r o t h e r s o n l y if t h e y a g r e e d t h a t 

t h e g o v e r n m e n t was i n u l t i m a t e c o n t r o l . A n d so t h e 

waves o f c o n v i c t s l a p p e d t h e n e x t c e n t u r y : 4 , 5 0 0 sai led 

for A m e r i c a , p r i m a r i l y V i r g i n i a a n d M a r y l a n d , f r o m 

1 6 6 1 t o 1 7 0 0 ; i n t h e 5 0 years b e f o r e t h e A m e r i c a n R e v 

o l u t i o n 3 0 , 0 0 0 m o r e d i d t o o , a c c o u n t i n g for a b o u t 15 

p e r c e n t o f i m m i g r a n t s d u r i n g t h o s e d e c a d e s . 

A l o n g w i t h t h e conv i c t s w e n t t h e b e g g a r s a n d c o n 

m e n s w a r m i n g E n g l a n d . T h e y t o o w e r e o f t en r o u n d e d 

u p a n d s h i p p e d agains t t h e i r wi l l t o t h e c o l o n i e s . 

N a t u r a l l y t h e u p r i g h t a n d i n d u s t r i o u s c o l o n i s t s 

a l ready f l o u r i s h i n g in A m e r i c a o b j e c t e d t o th is in f lux . 

B o t h V i r g i n i a a n d M a r y l a n d passed laws b y t h e e n d o f 

t h e s e v e n t e e n t h c e n t u r y t h a t b a r r e d this d u m p i n g o f 

h u m a n i t y ; as Vi rg in ia ' s H o u s e o f Burgesses e x p l a i n e d , 

" t h e c o m p l a i n t s o f several o f t h e c o u n c i l a n d o t h e r s , 

g e n t . I n h a b i t a n t s . . . r e p r e s e n t i n g t h e i r a p p r e h e n s i o n s 

a n d fears lest t h e h o n o r o f his majes ty a n d t h e p e a c e o f 

this c o l o n y b e t o o m u c h h a z a r d e d a n d e n d a n g e r e d b y 

t h e g rea t n u m b e r s o f fe lons a n d o t h e r d e s p e r a t e vil lains 

sen t h i t h e r f r o m t h e several p r i s o n s in E n g l a n d . . . " 

(Page S m i t h , A New Age Now Begins: A People's History of 

the American Revolution). T h e " g e n t . I n h a b i t a n t s " h a d 

a p p a r e n t l y f o r g o t t e n w h o was boss . P a r l i a m e n t r e m i n d 

e d t h e m b y o v e r r i d i n g t h e i r l eg i s la t ion w i t h its o w n in 

1 7 1 7 . 

A n d t h e conv i c t s k e p t a r r i v i n g . T h e Virginia Gazette 

of M a y 2 4 , 1 7 5 1 , c a r r i e d t h e f o l l o w i n g l a m e n t a t i o n : 

" W h e n w e see o u r P a p e r s fill'd c o n t i n u a l l y w i t h 

A c c o u n t s o f t h e m o s t a u d a c i o u s R o b b e r i e s , t h e m o s t 

c r u e l M u r d e r s , a n d inf in i te o t h e r Vi l lan ies [sic] p e r p e 

t r a t e d b y C o n v i c t s t r a n s p o r t e d f r o m E u r o p e , w h a t 

m e l a n c h o l y , w h a t t e r r i b l e R e f l e c t i o n s m u s t it o cca s ion ! 

W h a t wi l l b e c o m e o f o u r Pos t e r i t y? T h e s e are s o m e o f 

t h y F a v o u r s , B r i t a i n ! T h o u are cal led o u r M o t h e r C o u n 

t ry ; b u t w h a t g o o d M o t h e r ever sen t T h i e v e s a n d Vil la ins 

t o a c c o m p a n y h e r c h i l d r e n ; t o c o r r u p t s o m e w i t h t h e i r 

i n fec t ious V i c e s a n d m u r d e r t h e r e s t ?" P e r h a p s this ear ly 

a n i m o s i t y t o " T h i e v e s a n d V i l l a in s " lives o n in t h e h o s 

t i l i ty c o n f r o n t i n g i m m i g r a n t s today. 

Germans Discouraged 

On t h e o t h e r h a n d , g o v e r n m e n t d i s c o u r a g e d t h e 

sor t o f set t lers t h e co lon i s t s w a n t e d . P e o p l e f r o m 

t h e G e r m a n p r inc ipa l i t i e s h a d a r e p u t a t i o n for w o r k i n g 

h a r d a n d for l o v i n g l iber ty . T h e la t te r t rai t p r o m p t e d t h e 

C r o w n t o d i s c o u r a g e t h e i r i m m i g r a t i o n i n ways Jeffer

s o n n o t e d in t h e D e c l a r a t i o n : " [ K i n g G e o r g e III] has 

e n d e a v o r e d t o p r e v e n t t h e P o p u l a t i o n o f t h e s e States; for 

t h a t P u r p o s e o b s t r u c t i n g t h e L a w s for N a t u r a l i z a t i o n o f 

F o r e i g n e r s ; re fus ing t o pass o t h e r s t o e n c o u r a g e t h e i r 

M i g r a t i o n s h i t h e r , a n d ra i s ing t h e C o n d i t i o n s o f n e w 

A p p r o p r i a t i o n s o f L a n d s . " 

It s e e m s , t h e n , t h a t w h e t h e r d u m p i n g o r d i s c o u r a g 

ing , t h e g o v e r n m e n t g o t it w r o n g w h e n it c a m e t o 

i m m i g r a t i o n . T h e F o u n d e r s t o o k a lesson: t h e i r C o n s t i 

t u t i o n gave t h e federa l g o v e r n m e n t n o a u t h o r i t y t o c o n 

t ro l a n ind iv idua l ' s m o v e m e n t i n t o o r o u t o f t h e c o u n t r y . 

T h e y d i d a l l ow C o n g r e s s " T o establ ish a n u n i f o r m R u l e 

o f N a t u r a l i z a t i o n " (Ar t ic le I, S e c t i o n 8) . T h u s t h o u g h 

t h e F o u n d e r s d i s t ru s t ed g o v e r n m e n t t o r e g u l a t e i m m i 

g r a t i o n , t h e y p e r m i t t e d it t o set r e q u i r e m e n t s for c i t i 

z ensh ip . P o w e r ove r m e r e p r o c e d u r e , r a t h e r t h a n ove r 

p r a c t i c e , was all t h a t m e n s t e e p e d in n a t u r a l l a w c o n f i d 

e d t o t h e state. 
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T h i s l i b e r t a r i a n s t ance was t e s t e d d u r i n g t h e n e w 

n a t i o n ' s first years , w h e n t h e F r e n c h R e v o l u t i o n w i t h 

its a n i m u s aga ins t a r i s t o c r a c y sen t re fugees r u n n i n g for 

A m e r i c a . T h e i r t i t les r a n k l e d A m e r i c a n s , w h o feared 

" a r i s t o c r a t i c a l p r i n c i p l e s " as m u c h as s o m e m o d e r n 

A m e r i c a n s fear t e r r o r i s m . B u t t h e y d i d n ' t p l e a d w i t h 

t h e federa l g o v e r n m e n t t o v i o l a t e t h e C o n s t i t u t i o n b y 

l i m i t i n g i m m i g r a t i o n . I n s t ead , C o n g r e s s t i n k e r e d w i t h 

t h e f o r m a t for n a t u r a l i z a t i o n , r a i s ing t h e years o f r e s i 

d e n c y r e q u i r e d b e f o r e a n i m m i g r a n t c o u l d a p p l y for 

c i t i z e n s h i p , w h i l e a d d i n g a n o a t h o f a l l eg i ance a n d t h e 

r e n u n c i a t i o n o f n o b l e t i t les . I m p o r t a n t l y , t h e i m p e t u s 

for c i t i z e n s h i p still c a m e f r o m t h e i m m i g r a n t . H e w e n t 

t o a c o u r t h o u s e a n d t o o k t h e o a t h b e c a u s e h e w a n t e d 

to , n o t b e c a u s e federa l agen t s c r u i s e d t h e c o u n t r y 

c h e c k i n g p a p e r s a n d a r r e s t i n g t h o s e w i t h o u t t h e r i g h t 

o n e s . 

No Such Word 

Th e C o n s t i t u t i o n n e v e r m e n t i o n s t h e w o r d " i m m i 

g r a t i o n . " T h e closest it c o m e s is " m i g r a t i o n , " w h i c h 

it uses o n l y o n c e , i n A r t i c l e I, S e c t i o n 9: t h e Feds are p r o 

h i b i t e d f r o m i n t e r f e r i n g w i t h " t h e M i g r a t i o n o r I m p o r 

t a t i o n o f s u c h P e r s o n s as any o f t h e States n o w ex i s t ing 

shall t h i n k p r o p e r t o a d m i t . . . . " T h i s a p p l i e d specifically 

t o slavery, t h o u g h s o m e folks t ake it o u t o f c o n t e x t t o 

jus t i fy c o n t r o l l i n g i m m i g r a t i o n at t h e state l e v e l . T h a t , o f 

c o u r s e , is a p h i l o s o p h i c a l d o d g e : it m e r e l y shifts p o w e r 

ove r i m m i g r a n t s f r o m o n e g o v e r n m e n t a l g r o u p t o 

a n o t h e r w i t h o u t a n s w e r i n g t h e q u e s t i o n o f w h e t h e r any 

l i t te r o f b u r e a u c r a t s a n d po l i t i c i ans s h o u l d d i c t a t e o t h e r 

p e o p l e ' s m o v e m e n t s . 

A final c o n s t i t u t i o n a l r e f e r e n c e t o i m m i g r a t i o n 

c o m e s w i t h t h e r e q u i r e m e n t s for h o l d i n g e lec t ive 

offices. P r e s i d e n t s m u s t b e n a t i v e - b o r n ; r epresen ta t ives 

a n d s e n a t o r s m u s t have r e s ided in t h e c o u n t r y for seven 

a n d n i n e years , respect ively. 

A p p a r e n t l y , t h e n , t h e F o u n d e r s c o n s i d e r e d a man ' s 

m o v e m e n t s far t o o i n t e g r a l t o f r e e d o m t o s u r r e n d e r t o 

g o v e r n m e n t . T h e y d i d share o n e c o n c e r n a b o u t i m m i 

g r a t i o n w i t h m o d e r n A m e r i c a n s , t h o u g h : ass imi la t ion . 

T h e y w o r r i e d t h a t p e o p l e c o m i n g f r o m m o n a r c h i e s 

( w h i c h is t o say, p e o p l e c o m i n g f r o m a l m o s t a n y w h e r e 

i n t h e la te e i g h t e e n t h - c e n t u r y w o r l d ) w o u l d , l ike t h e 

F r e n c h a r i s tocra t s , n e i t h e r u n d e r s t a n d n o r va lue f ree 

d o m . Jef ferson w a r n e d tha t " O u r [ g o v e r n m e n t ] . . . is a 

c o m p o s i t i o n o f t h e freest p r i nc ip l e s o f t h e E n g l i s h c o n 

s t i t u t i on , w i t h o t h e r s d e r i v e d f rom na tu ra l r igh t s a n d 

na tu ra l r eason . To these n o t h i n g can b e m o r e o p p o s e d 

t h a n t h e m a x i m s o f abso lu t e m o n a r c h i e s . Yet, f rom s u c h , 

w e are t o e x p e c t t h e grea tes t n u m b e r o f e m i g r a n t s . T h e y 

wi l l b r i n g w i t h t h e m t h e p r i nc ip l e s o f g o v e r n m e n t 

t h e y leave, i m b i b e d in t he i r early y o u t h . . . " (Notes on 

Virginia, q u o t e d at w w w . c i s . o r g / a r t i c l e s / c a n t i g n y / f o n t e . 

h t m l # I I ) . 

Je f fe rson was n o t a l o n e in p o n d e r i n g t h e difficulties 

o f ass imi la t ion ; m a n y o f t h e F o u n d e r s , i n c l u d i n g W a s h 

i n g t o n a n d M a d i s o n , d i d t o o . T h e i r c o n c l u s i o n s are 

o f t en q u o t e d o u t o f c o n t e x t , m a k i n g t h e m s e e m 

o p p o s e d t o f r e e d o m o f m o v e m e n t . If t h e y w e r e , it's o d d 

t h a t t h e y n e g l e c t e d t o list " o v e r s e e , r egu la t e , a n d c o n t r o l 

i m m i g r a n t s " a m o n g t h e g o v e r n m e n t ' s c o n s t i t u t i o n a l 

d u t i e s . 

Ass imi la t ion has g n a w e d at A m e r i c a n s t h r o u g h o u t 

o u r h is tory . M a n y v i e w e d n e w c o m e r s w i t h s u s p i c i o n — 

e n o u g h A m e r i c a n s w i t h e n o u g h susp ic ion t h a t t h e y 

f o r m e d t h e K n o w - N o t h i n g P a r t y i n 1 8 4 9 . L a t e r 

r e i n c a r n a t e d as t h e A m e r i c a n Party, t h e K n o w - N o t h i n g s 

e s p o u s e d o t h e r p l anks bes ides na t iv i sm, m o s t n o t a b l y 

an t i - s lavery ; still, t h e i r p l a t f o r m t r i e d t o r e w r i t e t h e 

C o n s t i t u t i o n b y d e c l a r i n g , " Americans must rule America; 

a n d t o this e n d , native-born c i t izens s h o u l d b e se lec ted 

for all s tate, federal , o r m u n i c i p a l offices o f g o v e r n 

m e n t . . . " ( q u o t e d in S m i t h ) . B u t for eve ry K n o w - N o t h 

i n g t h e r e w e r e o t h e r A m e r i c a n s h a p p y to w i d e n t h e field 

o f p o t e n t i a l e m p l o y e e s , e m p l o y e r s , c u s t o m e r s , a n d 

f r iends . 

So far n e i t h e r g r o u p h a d b e e n able t o c o m p e l t h e 

o t h e r t o its o p i n i o n by force o f law. I n d e e d , as Pau l J o h n 

son w r i t e s in A History of the American People, " N o 

a u t h o r i t y o n e i t h e r side o f t h e A t l an t i c was b o t h e r e d 

w i t h w h o was g o i n g w h e r e o r h o w . . . . A n E n g l i s h m a n , 

w i t h o u t passpor t , h e a l t h cer t i f ica te o r d o c u m e n t a t i o n o f 

any k i n d — w i t h o u t l u g g a g e for t ha t m a t t e r — c o u l d h a n d 

over jT\0 at a L i v e r p o o l s h i p p i n g c o u n t e r a n d g o 

a b o a r d . . . . If [ the ship d i d n ' t s ink bu t ] r e a c h e d N e w York 

h e c o u l d g o a sho re w i t h o u t a n y o n e ask ing h i m his b u s i 

ness , a n d t h e n vanish . . . . T h e r e was n o c o n t r o l a n d n o 

r e s e n t m e n t . . . . In t h e five years u p t o 1 8 2 0 , s o m e 

1 0 0 , 0 0 0 p e o p l e a r r i v e d in A m e r i c a w i t h o u t h a v i n g to 
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C a n W e Te l l T h o s e H u d d l e d M a s s e s t o S c r a m ? I m m i g r a t i o n a n d t h e C o n s t i t u t i o n 

s h o w a s ingle b i t o f pape r . " T h o s e w e r e h a l c y o n days for 

t h e F o u r t h A m e n d m e n t a n d its p r o h i b i t i o n o n g o v e r n 

m e n t ' s u n r e a s o n a b l e s e a r c h i n g o f p a p e r s a n d effects. I n 

fact, if t h e A m e n d m e n t w e r e still r e s p e c t e d today, n o 

b u r e a u c r a t c o u l d d e m a n d a n ID , a g r e e n card , o r o t h e r 

d o c u m e n t s f r o m a n y o n e , c i t i zen o r n o t . 

T h e ear ly 1800s f o r t u n a t e l y l a c k e d exc lus ive u n i o n s , 

a m i n i m u m w a g e , O S H A , a D e p a r t m e n t o f L a b o r , a n 

I R S , a n d m o s t l i c e n s i n g . S o i m m i g r a n t s f o u n d all t h e 

w o r k t h e y w a n t e d o n a r r iva l , d e s p i t e t h e i r l a rge n u m 

b e r s : f r o m 1 8 1 5 t o 1 8 6 0 , m o r e t h a n 5 m i l l i o n p e o p l e 

c a m e f r o m E u r o p e t o t h e U n i t e d Sta tes . A n d ye t , J o h n 

s o n w r i t e s , " w h a t all o b s e r v e r s [of A m e r i c a n life] 

r e c o r d e d w a s t h e a b s e n c e o f b e g g i n g . As o n e o f t h e m 

p u t it i n 1 8 3 9 : ' D u r i n g t w o years s p e n t i n t r ave l ing 

t h r o u g h e v e r y p a r t o f t h e U n i o n , I h a v e o n l y o n c e b e e n 

asked for alms. ' " 

F r e e m o v e m e n t r e m a i n e d t h e s t a n -

d a r d u n t i l after C i v i l W a r c o n v u l s e d t h e 

c o u n t r y . I n 1 8 7 5 , j u s t a f e w years 

b e f o r e R e v . S i m p s o n w o u l d ask his 

A m e r i c a n P r e s b y t e r i a n s t o w e l c o m e 

f o r e i g n c o n v e r t s , C o n g r e s s p a s s e d 

u n c o n s t i t u t i o n a l l eg i s l a t i on t o k e e p 

conv i c t s a n d p r o s t i t u t e s f r o m e n t e r i n g 

t h e n a t i o n . 

N o d o u b t t h e C o n g r e s s was j a d e d 

after all t h e assaults o n t h e C o n s t i t u t i o n g e n e r a t e d b y t h e 

la te war . W h a t w e r e a n o t h e r o n e o r t w o — o r h u n d r e d ? 

A n d w h o c o u l d a r g u e t h a t conv i c t s a n d p r o s t i t u t e s 

s h o u l d b e a l l o w e d i n t h e c o u n t r y a n y w a y ? Sure ly if t h e 

F o u n d e r s h a d b e e n as e n l i g h t e n e d as t h e i r V i c t o r i a n 

d e s c e n d a n t s , t h e y w o u l d h a v e e x c l u d e d s u c h mi sc r ean t s . 

T h e i r g r a n d c h i l d r e n k i n d l y r e m e d i e d t h e i r ove r s igh t . 

A f t e r c o n v i c t s a n d p r o s t i t u t e s w e r e p r o s c r i b e d , 

i n c r e a s i n g n u m b e r s o f folks fai led t o m e e t w i t h c o n 

g res s iona l app rova l , a n d t h e g o v e r n m e n t d e n i e d t h e m 

f r e e d o m o f m o v e m e n t as we l l : e x - c o n v i c t s i n 1 8 8 2 , 

a l o n g w i t h C h i n e s e l a b o r e r s , l u n a t i c s , a n d id io t s . P a u 

p e r s , p o l y g a m i s t s , a n d p e o p l e w i t h i n f e c t i o u s diseases 

w e r e a d d e d t o t h e list i n 1 8 9 1 , as w e r e t h e s o - c a l l e d 

i n sane , w h i l e 1 9 1 7 saw t h e i l l i te ra te b a r r e d f r o m t h e 

c o u n t r y . 

T h i s h i g h - h a n d e d l eg i s l a t ion s p a r k e d lots o f l i t iga

t i o n ; a f e w cases e v e n l a n d e d b e f o r e t h e S u p r e m e C o u r t . 

Free movement 
remained the 
standard until after 
Civil War convulsed 
the country. 

C u r i o u s l y , w h e n u p h o l d i n g t h e dec i s ions o f t h e n e w 

" s u p e r i n t e n d e n t o f i m m i g r a t i o n " agains t fo re igne r s w h o 

m i s t a k e n l y b e l i e v e d t h e m s e l v e s in t h e l a n d o f t h e free, 

t h e C o u r t a p p e a l e d t o n a t i o n a l sovere ignty , c o n g r e s s i o n 

al ed ic ts , i n t e r n a t i o n a l n o r m s , d e m o c r a c y — a n y t h i n g b u t 

t h e C o n s t i t u t i o n . Chae Chan Ping v. U.S. c o n c e r n e d a 

" s u b j e c t o f t h e e m p e r o r o f C h i n a , a n d a l a b o r e r b y o c c u 

p a t i o n . H e r e s ided at San F r a n c i s c o . . . u n t i l J u n e 2 , 1 8 8 7 

w h e n h e left for C h i n a . . ., h a v i n g i n his possess ion a 

cer t i f ica te in t e r m s e n t i t l i n g h i m to r e t u r n [to t h e U n i t 

e d Sta tes] . . . ." U n f o r t u n a t e l y for M r . C h a e , C o n g r e s s 

passed t h e C h i n e s e E x c l u s i o n A c t o n O c t o b e r 1, 1 8 8 8 . 

T h i s act n o t o n l y inva l ida ted his p a p e r s ; it also i m b u e d 

C o n g r e s s w i t h a n a u t h o r i t y h e r e t o f o r e u n s u s p e c t e d : t h e 

C o u r t t h u n d e r e d , " C o n g r e s s has p o w e r , e v e n i n t i m e s o f 

p e a c e , t o e x c l u d e al iens f rom, o r p r e v e n t t h e i r r e t u r n to , 

t h e U n i t e d States , for any r e a s o n it m a y d e e m sufficient ." 

I n fact, so " e s t a b l i s h e d " was this p o w e r 

t h a t o n l y a p o r t i o n o f t h e d e c i s i o n 

discusses it; t h e C o u r t m u s e s far m o r e 

a b o u t a t r e a ty t h e n c u r r e n t w i t h 

C h i n a , d e b a t e s w h e t h e r t reat ies are 

" o f h i g h e r d i g n i t y t h a n acts o f C o n 

gress , " a n d f inal ly c o n c l u d e s t h e y 

a ren ' t . 

B u t w h e r e d i d C o n g r e s s ' s p r e v i 

ous ly u n k n o w n " p o w e r . . . t o e x c l u d e 

a l i e n s " o r i g i n a t e ? T h e C o u r t t o o k a stab at e x p l a i n i n g : 

T h e d i s cove ry o f g o l d in C a l i f o r n i a in 1 8 4 8 . . . 

was f o l l o w e d b y a la rge i m m i g r a t i o n . . . . [L]aborers 

c a m e f r o m [ C h i n a ] in g rea t n u m b e r s . . . . [A]s t h e i r 

n u m b e r s inc reased , t h e y b e g a n t o e n g a g e in v a r i o u s 

m e c h a n i c a l p u r s u i t s a n d t rades , a n d t h u s c a m e in 

c o m p e t i t i o n w i t h o u r ar t isans a n d m e c h a n i c s , as we l l 

as o u r l abo re r s i n t h e field. . . . T h e c o m p e t i t i o n 

b e t w e e n t h e m a n d o u r p e o p l e . . . a n d t h e c o n s e q u e n t 

i r r i t a t i o n . . . [were] fo l lowed , i n m a n y cases, b y o p e n 

conf l ic ts . . . . It s e e m e d i m p o s s i b l e for t h e m t o ass im

ilate w i t h o u r p e o p l e . . . . [Ca l i fo rn ians ] saw . . . g rea t 

d a n g e r t h a t at n o d i s tan t day t h a t p o r t i o n o f o u r 

c o u n t r y w o u l d b e o v e r r u n b y t h e m , unless p r o m p t 

a c t i o n was t a k e n t o res t r ic t t h e i r i m m i g r a t i o n . T h e 

p e o p l e t h e r e a c c o r d i n g l y p e t i t i o n e d ea rnes t l y for p r o 

tec t ive l e g i s l a t i o n . . . . S o u r g e n t a n d c o n s t a n t w e r e t h e 
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prayers for re l ie f agains t ex i s t i ng a n d a n t i c i p a t e d evils, 

b o t h f rom t h e p u b l i c a u t h o r i t i e s o f t h e Pacific coas t 

a n d f r o m p r i v a t e i n d i v i d u a l s , t h a t c o n g r e s s was 

i m p e l l e d t o act o n t h e sub jec t . 

A p i t y C a l i f o r n i a n s w e r e n ' t as ag i t a t ed a b o u t t h e 

" e x i s t i n g a n d a n t i c i p a t e d ev i l s" o f la rge g o v e r n m e n t as 

t h e y w e r e a b o u t " l a rge i m m i g r a t i o n . " 

Argument from Authority 

Th e C o u r t b o l s t e r e d its appea l t o r a w d e m o c r a c y 

w i t h a n o t h e r a u g u s t a r g u m e n t , t h e " b e c a u s e t h e 

g o v e r n m e n t says so, that 's w h y " t h e o r y . 

W h e n o n c e it is es tab l i shed t h a t c o n g r e s s possesses 

t h e p o w e r t o pass an act , o u r p r o v i n c e e n d s . . . . T h a t 

t h e g o v e r n m e n t o f t h e U n i t e d States , t h r o u g h t h e 

a c t i o n o f t h e legislat ive d e p a r t m e n t , can e x c l u d e 

al iens f r o m its t e r r i t o r y is a p r o p o s i t i o n w h i c h w e d o 

n o t t h i n k o p e n t o con t roversy . J u r i s d i c t i o n ove r its 

o w n t e r r i t o r y t o t h a t e x t e n t is an i n c i d e n t o f eve ry 

i n d e p e n d e n t n a t i o n . . . . As said b y this c o u r t . . . s p e a k 

i n g b y C h i e f Ju s t i ce M A R S H A L L : " T h e j u r i s d i c t i o n 

o f t h e n a t i o n w i t h i n its o w n t e r r i t o r y is necessar i ly 

exc lus ive a n d a b s o l u t e . . . .Al l e x c e p t i o n s , t he r e fo r e t o 

t h e full a n d c o m p l e t e p o w e r o f a n a t i o n w i t h i n its 

o w n t e r r i t o r i e s , m u s t b e t r a c e d u p t o t h e c o n s e n t o f 

t h e n a t i o n itself. T h e y can f low f r o m n o o t h e r l e g i t i 

m a t e s o u r c e . " 

I n c l u d i n g , apparen t ly , t h e C o n s t i t u t i o n . 

I n t h e a b s e n c e o f c o n s t i t u t i o n a l r e c o u r s e , t h e d e c i s i o n 

also q u o t e d s u c h l u m i n a r i e s as " M r . Marcy , t h e sec re ta ry 

o f s tate u n d e r P r e s i d e n t P i e r c e , " w h o o p i n e d , " E v e r y 

soc i e ty possesses t h e u n d o u b t e d r i g h t t o d e t e r m i n e w h o 

shall c o m p o s e its m e m b e r s , a n d it is exe rc i sed b y all 

n a t i o n s , b o t h in p e a c e a n d war . " 

T h e Chae C o u r t t h r e w a sop t o t h e s u p r e m e l aw o f 

t h e l a n d in t h e dec i s ion ' s last pages : " T h e p o w e r o f 

e x c l u s i o n o f fo re igne r s b e i n g a n i n c i d e n t o f sove re ign ty 

b e l o n g i n g t o t h e g o v e r n m e n t o f t h e U n i t e d States as a 

p a r t o f t h o s e sove re ign p o w e r s d e l e g a t e d b y t h e c o n s t i 

t u t i o n , w h e n , i n t h e j u d g m e n t o f t h e g o v e r n m e n t , t h e 

in te res t s o f t h e c o u n t r y r e q u i r e it, c a n n o t b e g r a n t e d 

away. . . ." B u t " s o v e r e i g n t y " as a n e x c u s e for c u r t a i l i n g 

f r e e d o m o f m o v e m e n t is a n a l a r m i n g a r g u m e n t g i v e n 

t h e c r i m e s g o v e r n m e n t s c l a im as t h e i r " s o v e r e i g n " p r e 

rogat ives . War , p l u n d e r i n g a n d t axa t i on , fiat m o n e y a n d 

inf la t ion , i m p r i s o n m e n t o f pol i t ica l o p p o n e n t s , t o r 

t u r e — t h e s e are j u s t s o m e o f t h e evils g o v e r n m e n t s call 

sovere ign r igh t s . It fo l lows tha t if t h e Feds have sover 

e i g n t y t o res t r ic t m o v e m e n t , t h e y also have sove re ign ty 

t o t o r t u r e , t o dispossess diss idents , t o ru l e b y w h i m 

r a t h e r t h a n b y law. 

T h e C o u r t d idn ' t f l inch f rom these impl i ca t ions . It 

clearly c o n c l u d e d , " W h a t e v e r l icense, therefore , C h i n e s e 

l abore rs m a y have o b t a i n e d . . . t o r e t u r n t o t h e U n i t e d 

States . . . is h e l d at t h e wi l l o f t h e g o v e r n m e n t , revocable 

at any t i m e , at its b leasure [sic]." U n d e r sovere ign ty r a the r 

t h a n t h e C o n s t i t u t i o n , o t h e r f r eedoms are n o d o u b t " r e v 

ocab le at any t i m e , " at t h e g o v e r n m e n t ' s p leasure t o o . 

T h i s d i c t a t o r i a l d i a l ec t i c has d i s t o r t e d cases c o n t e m 

p o r a r y a n d m o d e r n . I n Lem Moon Sing v. United States 

(1895) t h e S u p r e m e C o u r t c i r c u i t o u s l y p r o c l a i m e d , 

" T h e p o w e r o f c o n g r e s s t o e x c l u d e a l iens a l t o g e t h e r 

f r o m t h e U n i t e d S ta tes , o r t o p r e s c r i b e t h e t e r m s a n d 

c o n d i t i o n s u p o n w h i c h t h e y m a y c o m e t o th is c o u n t r y 

. . . is s e t t l ed b y o u r p r e v i o u s a d j u d i c a t i o n s . " T h e e c h o e s 

r e v e r b e r a t e d in 1 9 7 2 , w h e n t h e C o u r t r e h e a r s e d h i s t o 

r y in Kleindienst v. Mandel: " U n t i l 1 8 7 5 a l i en m i g r a t i o n 

t o t h e U n i t e d Sta tes was u n r e s t r i c t e d . T h e A c t o f 

M a r c h 3 , 1 8 7 5 , 18 Stat . 4 7 7 , b a r r e d c o n v i c t s a n d p r o s 

t i t u t e s . S e v e n years l a te r C o n g r e s s passed t h e first g e n 

e r a l i m m i g r a t i o n s t a t u t e . . . . O t h e r l e g i s l a t i o n 

f o l l o w e d , " a m o n g t h e m o s t r e v e a l i n g t h a t o f 1 9 4 0 , 

w h i c h b a r r e d "a l i ens w h o , at any t i m e , h a d a d v o c a t e d 

o r w e r e m e m b e r s o f o r affiliated w i t h o r g a n i z a t i o n s 

t h a t a d v o c a t e d v i o l e n t o v e r t h r o w o f t h e U n i t e d States 

G o v e r n m e n t . " N o w w e c o m e t o t h e F e d s ' real i n t e r e s t 

i n i m m i g r a t i o n : s c r e e n i n g i m m i g r a n t s for t h e i r p o l i t i 

cal i d e o l o g i e s . N o t su rpr i s ing ly , " T h e p a t t e r n [of p o w e r 

o v e r i m m i g r a n t s ] g e n e r a l l y has b e e n o n e o f i n c r e a s i n g 

c o n t r o l . . . ." 

I n h u m a n i t y w e n t h a n d in h a n d w i t h this a n t i - c o n s t i 

t u t i o n a l i s m . I n 1 8 8 2 t h e over fed U . S . g o v e r n m e n t b e g a n 

r o b b i n g p e o p l e w h o w e r e of ten w e a r i n g e v e r y t h i n g 

t h e y o w n e d by assessing i m m i g r a n t s an e n t r a n c e fee. 

N i n e years la ter it r e w a r d e d t h e v i c t ims w i t h t h e i r o w n 

b u r e a u c r a c y : t h e Off ice o f I m m i g r a t i o n w o u l d h e n c e 

f o r t h harass t h e m fu l l - t ime . O r i g i n a l l y p a r t o f t h e T r e a -
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C a n W e Te l l T h o s e H u d d l e d M a s s e s t o S c r a m ? I m m i g r a t i o n a n d t h e C o n s t i t u t i o n 

s u r y D e p a r t m e n t (talk a b o u t b a r k i n g u p t h e w r o n g t r ee : 

exac t ly h o w m a n y o f " t h e t i red , t h e p o o r , t h o s e y e a r n i n g 

t o b r e a t h e f r ee " w e r e p r o m i s i n g p i c k i n g s for Treasu ry? ) , 

it even tua l ly i m m i g r a t e d t o t h e J u s t i c e D e p a r t m e n t a n d 

was a f o r e r u n n e r o f t h e c u r r e n t C e n t e r for I m m i g r a t i o n 

S e r v i c e s — a b u r e a u c r a c y w h o s e idea o f " s e r v i c e " c o i n 

c ides w i t h t h a t o f t h e I R S . 

I n h u m a n i t y has i n fact always c h a r a c t e r i z e d t h e state's 

a p p r o a c h t o i m m i g r a t i o n . T h e m o r e p o w e r g o v e r n m e n t 

gains ove r i m m i g r a n t s , t h e m o r e c rue l l y it t reats t h e m . 

E v e n if o n e is u n p e r s u a d e d b y p h i l o s o p h i c a l o r c o n s t i 

t u t i o n a l a r g u m e n t s , o n e m u s t favor f r e e d o m o f m o v e 

m e n t o u t o f s i m p l e c o m p a s s i o n . 

Migrant Travel, Then and Now 

Wh e n t h e C r o w n " m e r c i f u l l y " r e p r i e v e d conv i c t s 

f r o m i m m e d i a t e d e a t h in t h e s e v e n t e e n t h a n d 

e i g h t e e n t h c e n t u r i e s , it was o f t en c o n d e m n i n g t h e m t o 

o n e b y s l o w t o r t u r e w h i l e c ross ing t h e A t l an t i c . (Pay ing 

passenger s d i d n ' t fare m u c h be t t e r . ) T h e t r i p t o o k a n y 

w h e r e f r o m f o u r w e e k s t o t h r e e m o n t h s , d u r i n g w h i c h 

passenger s g r a p p l e d w i t h i m p o s s i b l y c r o w d e d q u a r t e r s , 

fatal fevers, a n d r a n c i d r a t i ons . T h e w o n d e r is n o t t h a t 

t h e m o r t a l i t y ra te was s h o c k i n g l y h i g h b u t t h a t it w a s n ' t 

h i g h e r . 

Travelers m u s t have suffered f r o m a c u t e th i r s t e v e r y 

h o u r t h e y w e r e at sea. F resh w a t e r h a d t o b e c a r r i e d o n 

b o a r d a n d s to red , a n d s to rage s o o n t u r n e d it b r a c k i s h . 

A g g r a v a t i n g t h e i r th i r s t was t h e fact t h a t folks subs is ted 

" o n s a l t " — t h e i r r a t i ons c o n s i s t e d a l m o s t en t i r e ly o f p r e 

se rved m e a t a n d ship's b i scu i t (hard , t h i c k c r a c k e r s ) . T h e 

m e a t spo i l ed desp i t e its salt, a n d insects in fes ted t h e b i s 

cu i t . S c u r v y a n d m a l n u t r i t i o n ' s o t h e r ma lad i e s a d d e d t o 

t h e suf fer ing a n d d e a t h s . 

Tragical ly, t h e t r i p t o A m e r i c a c a n b e as t o r t u r o u s a n d 

fatal for m o d e r n i m m i g r a n t s as it was for t h e i r c o l o n i a l 

c o u n t e r p a r t s . D e s p i t e q u a n t u m leaps i n t e c h n o l o g y t h a t 

p u t j u m b o j e t s w i t h mea l s , b o t t l e d w a t e r , r e c l i n i n g seats, 

a n d c o m f o r t a b l e t e m p e r a t u r e s w i t h i n t h e b u d g e t s o f 

m a n y i m m i g r a n t s ( s o m e o f w h o m pay h u n d r e d s a n d 

t h o u s a n d s o f dol lars t o i l legal " g u i d e s " ) , m a n y still s p e n d 

w e e k s , m o n t h s , o r e v e n years a r d u o u s l y t r ave l ing t o t h e 

U n i t e d S t a t e s . T h e y l a n g u i s h o n h o m e m a d e rafts a n d d ie 

in u n v e n t i l a t e d t r u c k s a n d t ra i lers ; t h o s e w h o su rv ive are 

of ten sick, scared, a n d s t a r v i n g w h e n t h e y finally a r r ive . 

T h e U . S . g o v e r n m e n t a n d its u n c o n s t i t u t i o n a l c o n t r o l 

ove r t h e m are a l m o s t en t i r e ly t o b l a m e for this m o n u 

m e n t a l m i s e r y ( the rest o f t h e c red i t goes t o t h e t y r a n 

nies i m m i g r a n t s are f lee ing) . 

B e c a u s e it has a b a n d o n e d t h e log ic a n d m o r a l i t y o f 

n a t u r a l law, U . S . po l i c i es o n i m m i g r a t i o n are as senseless 

as t h e y are c rue l . F o r e x a m p l e , C u b a n refugees r isk 

e v e r y t h i n g , i n c l u d i n g life itself, t o flee t h e i r i s land g u l a g 

in w h a t e v e r wi l l float. Yet u n d e r 1995 's " w e t f o o t / d r y 

f o o t " a g r e e m e n t b e t w e e n F ide l C a s t r o a n d Bil l C l i n t o n , 

C u b a n s w h o r e a c h U . S . w a t e r b u t n o t U . S . soil are 

forc ib ly r e t u r n e d to Cas t ro ' s c l u t c h e s . As t h e y n e a r t h e 

e n d o f t h e i r 9 0 - m i l e voyage f r o m C u b a t o F l o r i d a , w h e n 

t h e y are m o s t v u l n e r a b l e , t h e C o a s t G u a r d " i n t e r d i c t s " 

t h e s e refugees , s o m e t i m e s d o u s i n g t h e m w i t h p e p p e r 

spray a n d s h o o t i n g t h e m w i t h w a t e r c a n n o n t o p r e v e n t 

t h e i r w e t feet f r o m ever b e c o m i n g dry. 

A l l o w i n g g o v e r n m e n t t o c o n t r o l i m m i g r a t i o n g u a r 

an t ees t h a t b a r b a r i c a n d baffl ing po l i c ies wi l l c o n t i n u e t o 

kill p e o p l e a n d r u i n lives. It also m e a n s t h a t t h e state 

d e c i d e s w h o gets in ; t h e c o u n t r y ' s c h a r a c t e r a n d c o m p o 

s i t ion are d e t e r m i n e d b y a h a n d f u l o f b u r e a u c r a t s r a t h e r 

t h a n t h e dec i s ions o f m i l l i o n s o f i nd iv idua l s . A n d e a c h 

r e s t r i c t i on g o v e r n m e n t i m p o s e s o n i m m i g r a n t s , e a c h 

l i m i t it sets t o t h e i r f r e e d o m , l imi t s o u r s as we l l . 

W h e n i m m i g r a n t s h a v e t o s h o w p a p e r s p r o v i n g t h e y 

b e l o n g h e r e , w e d o , t o o . W h e n t h e S ta te is p e r m i t t e d t o 

b r u t a l i z e t h e m , it p rac t i ces tact ics it c an t u r n o n us . P e r 

haps m o s t f r i g h t e n i n g o f all is t h e re f l ec t ion t h a t a g o v 

e r n m e n t s t r o n g e n o u g h t o k e e p o t h e r s o u t is also s t r o n g 

e n o u g h t o k e e p us in . 

As always, t h o s e w h o ask L e v i a t h a n t o shack le o t h e r s 

o f t en w i n d u p w e a r i n g t h e cha ins t h e m s e l v e s . @ 
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The Freedom to Move 

B Y O S C A R W . COOLEY AND P A U L L. PO IROT 

Th e f r e e d o m o f t h e i n d i v i d u a l t o m o v e t o w a r d 

g r e e n e r pas tu res , w h e r e v e r t h e y m a y s e e m t o b e , 

has b e e n a vi tal p a r t o f t h e f r e e d o m o f c o m 

m e r c e — t h e f r e e d o m o f c h o i c e t h a t has c o n s t i t u t e d t h e 

t r u l y d i s t inc t ive cha rac t e r i s t i c o f " t h e A m e r i c a n way." 

I n v i e w o f o u r l o n g e x p e r i e n c e o f 

n e a r - p e r f e c t f r e e d o m t o m o v e a b o u t as 

e a c h m i g h t c h o o s e , s o m e o f us m a y n o t 

real ize t h e l i m i t a t i o n s t h a t c o n f r o n t 

p e o p l e in m a n y o t h e r par t s o f t h e 

w o r l d w h o m i g h t l ike t o m o v e t o w a r d 

s o m e t h i n g be t t e r . M a n y w h o m i g h t 

c h o o s e t o e n t e r t h e U n i t e d States , 

peacefu l ly o b s e r v i n g o u r laws a n d p a y 

i n g t h e i r o w n way, are d e n i e d en t ry . 

O u r c o m m u n i t y s logans n o w s e e m to 

read : " W e l c o m e t o all peace fu l a n d 

p r o d u c t i v e n e w c o m e r s — e x c e p t f o r 

e igne r s . " A n d a f o r e i g n e r h e r e is a n 

i n d i v i d u a l w h o has c rossed a special 

po l i t i ca l l ine , s u p p o s e d l y w h i c h b o u n d s 

" t h e l a n d o f t h e f ree"! 

If it is s o u n d t o e r ec t a b a r r i e r a l o n g 

o u r n a t i o n a l b o u n d a r y l ines , against 

t h o s e w h o see g r e a t e r o p p o r t u n i t i e s 

h e r e t h a n in t h e i r na t ive lands , w h y 

s h o u l d w e n o t e rec t s imi lar b a r r i e r s 

b e t w e e n states a n d local i t ies w i t h i n o u r 

n a t i o n ? W h y s h o u l d a l o w - p a i d w o r k e r — " o b v i o u s l y 

i g n o r a n t , a n d p r o b a b l y a S o c i a l i s t " — b e a l l o w e d to 

m i g r a t e f r o m a fai l ing b u g g y s h o p in Massachuse t t s t o 

t h e e x p a n d i n g a u t o m o b i l e s h o p s o f D e t r o i t ? A c c o r d i n g 

t o t h e c o m m o n a t t i t u d e t o w a r d i m m i g r a n t s , h e w o u l d 

c o m p e t e w i t h na t ive D e t r o i t e r s for f o o d a n d c l o t h i n g 

Our community 
slogans now seem to 
read: "Welcome to 
all peaceful and 
productive newcomers 
—except foreigners." 
And a foreigner here 
is an individual who 
has crossed a special 
political line, 
supposedly which 
bounds "the land of 
the free"! 

a n d h o u s i n g . H e m i g h t b e w i l l i n g t o w o r k for less t h a n 

t h e p reva i l i ng w a g e ra te in D e t r o i t , " u p s e t t i n g t h e l a b o r 

m a r k e t " t h e r e . H i s wi fe a n d c h i l d r e n m i g h t " c o n t a m i 

n a t e " t h e local s e w i n g circles a n d p l a y g r o u n d s w i t h fo r 

e i g n ways a n d ideas . A n y h o w , h e was a na t ive o f 

Massachuse t t s , a n d the re fo re tha t state 

s h o u l d b e a r t h e full " re spons ib i l i ty for 

his welfare ." 

T h o s e are m a t t e r s w e m i g h t p o n 

der , b u t o u r h o n e s t a n s w e r t o all o f 

t h e m is ref lec ted in o u r a c t i o n s — w e ' d 

r a t h e r r i d e in a u t o m o b i l e s t h a n in 

b u g g i e s . It w o u l d b e foolish t o t ry t o 

b u y an a u t o m o b i l e o r a n y t h i n g else in 

t h e free m a r k e t , a n d at t h e s a m e t i m e 

d e n y any i nd iv idua l an o p p o r t u n i t y t o 

h e l p p r o d u c e t h o s e th ings w e w a n t . 

O u r d o m e s t i c re la t ionsh ips w o u l d 

b e h a r m e d s e r i o u s l y b y res t ra in t s 

u p o n man ' s f r e e d o m t o m i g r a t e . B u t 

w h y s h o u l d n ' t t h e s a m e r e a s o n i n g 

h o l d for o u r fo re ign re la t ionships? 

Fear No. 1: The "melting pot" might 

fail to assimilate newcomers. T h i s n o t i o n 

has as li t t le m e r i t as t h e idea tha t a 

t h i r d - g e n e r a t i o n Y a n k e e ' s d iges t ive 

t ract isn't capable o f assimilat ing a 

b u n c h o f car ro ts g r o w n by a f o r e i g n - b o r n Japanese o r 

I tal ian vege tab le ga rdener . T h e ass imila t ion o f a fo re ign -

1'he late Oscar Cooley was an economics professor at Ohio Northern 
University. Paul Poirot (1915-2006) was editor of T h e Freeman until 
1987. This article was excerpted jrom a pamphlet originally published by 
FEE in 1951 and was published in T h e Freeman in January 1986. 
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b o r n p e r s o n is a c c o m p l i s h e d w h e n t h e i m m i g r a n t w i l l 

ing ly c o m e s t o A m e r i c a , p a y i n g his o w n w a y n o t o n l y t o 

ge t h e r e b u t also after h e ar r ives , a n d peacefu l ly s u b m i t 

t i n g t o t h e laws a n d c u s t o m s o f his n e w l y a d o p t e d c o u n 

try. F r e e d o m t o e x c h a n g e g o o d s a n d services v o l u n t a r i l y 

in t h e m a r k e t p lace is t h e e c o n o m i c catalyst o f t h e A m e r 

ican " m e l t i n g p o t . " C h r i s t i a n - l i k e m o r a l i t y is t h e social 

c a t a l y s t — a n d if it has c o m e to b e in s h o r t s u p p l y a m o n g 

na t ive A m e r i c a n s , t h e b l a m e for tha t s h o r t a g e s h o u l d n o t 

b e laid u p o n o u r i m m i g r a n t s . 

Fear No. 2: The "wrong kind" of people might come to 

America. T h e d a n g e r t h a t " a p o o r e r class" m i g h t c o m e 

f r o m Asia o r Afr ica o r S o u t h e r n a n d E a s t e r n E u r o p e a n d 

c o n t a m i n a t e o u r soc ie ty u n d o u b t e d l y s e e m s real t o a n y 

p e r s o n w h o t h i n k s o f h i m s e l f as a m e m b e r o f a s u p e r i o r 

class o r race . S u c h a p e r s o n , l ike a n y g o o d d isc ip le o f 

M a r x , is a s s u m i n g t h e e x i s t e n c e o f classes a n d is c o n 

v i n c e d t h a t h e is qual i f ied t o j u d g e o t h e r s a n d t o sor t 

t h e m i n t o t h e s e classes. 

P e r h a p s w h a t is feared is t h e i m p o r t a t i o n o f a n e w 

idea o f t h e r e l a t i o n s h i p b e t w e e n t h e i n d i v i d u a l a n d his 

g o v e r n m e n t . If t h a t has b e e n o u r fear, it v e r y w e l l m i g h t 

have b e e n jus t i f i ed . F o r A m e r i c a has b e e n r ap id ly subs t i 

t u t i n g a social ist ic S ta te c o n t r o l for t h e t r a d i t i o n a l s y s t e m 

o f p r i v a t e e n t e r p r i s e . B u t let us n o t m i s t a k e p e r s o n s for 

ideas ; t h e ideas are t h e r o o t o f t h e p r o b l e m . M i g r a t i o n o f 

p e r s o n s is n o t a re l iable m e a s u r e o f t h e f low o f ideas . 

Fear No. 3: Immigrants might deprive our own workers of 

jobs and depress the wage scale. T h e fear t h a t i m m i g r a n t s 

m i g h t t ake t h e j o b s o f A m e r i c a n w o r k e r s is b a s e d o n t h e 

fantasy t h a t t h e n u m b e r o f j o b s t o b e filled w i t h i n o u r 

e c o n o m y is s t r ic t ly l i m i t e d . Ind iv idua l s still d o — a n d 

u n d o u b t e d l y always w i l l — e n t e r t a i n unsat is f ied desires 

for m o r e a n d m o r e g o o d s a n d serv ices , w h i c h i n d u s t r i 

o u s a n d i n g e n i o u s ind iv idua l s c o n s t a n t l y are p r o d u c i n g 

in r e s p o n s e t o o p p o r t u n i t i e s . If t h e r e is f r e e d o m t o t h i n k , 

t o t r ade , a n d t o m o v e , t h e n o p p o r t u n i t i e s for n e w , c r e 

at ive j o b s are n o t l i m i t e d t o t h e w i l d e r n e s s o r a s p o t o f 

id le l and . 

T h e fear t h a t h e a v y i m m i g r a t i o n o f w o r k e r s w o u l d 

depress t h e w a g e s o f na t ive w o r k e r s is a n o u t g r o w t h o f 

socialist d o c t r i n e . Soc ia l i sm is so c o n c e r n e d w i t h c o n -

T h e F r e e d o m t o M o v e 

s u m p t i o n a n d " e q u i t a b l e d i s t r i b u t i o n " t h a t it neg lec t s 

t h e s o u r c e o f p r o d u c t i o n . It fails t o r e c o g n i z e t h a t t h e r e 

c a n b e m o r e a n d m o r e t o c o n s u m e o n l y if capi ta l a n d 

too l s are first p r o d u c e d t o g ive l eve rage t o t h e p r o d u c 

t ive p o w e r o f m a n . 

C a n w e h o p e t o e x p l a i n t h e blessings o f f r e e d o m t o 

fo re ign p e o p l e w h i l e w e d e n y t h e m t h e f r e e d o m t o cross 

o u r b o u n d a r i e s ? To adver t i se A m e r i c a as t h e " l a n d o f t h e 

free," a n d t o p o s e as t h e w o r l d c h a m p i o n o f f r e e d o m in 

t h e c o n t e s t w i t h c o m m u n i s m , is h y p o c r i t i c a l , if at t h e 

s a m e t i m e w e d e n y t h e f r e e d o m o f i m m i g r a t i o n as we l l 

as t h e f r e e d o m o f t r ade . A n d w e m a y b e sure t h a t o u r 

n e i g h b o r s overseas are n o t b l i n d t o th is hypocr i sy . 

A c o m m u n i t y o p e r a t i n g o n t h e c o m p e t i t i v e basis o f 

t h e free m a r k e t wi l l w e l c o m e a n y w i l l i n g n e w c o m e r for 

his p o t e n t i a l p r o d u c t i v i t y , w h e t h e r h e b r i n g s capi ta l 

g o o d s o r m e r e l y a w i l l i ngnes s t o w o r k . C a p i t a l a n d l a b o r 

t h e n a t t rac t e a c h o t h e r , i n a k i n d o f g r o w t h t h a t spells 

h e a l t h y p rogress a n d p r o s p e r i t y in t h a t c o m m u n i t y . T h a t 

p r i n c i p l e s e e m s t o b e w e l l r e c o g n i z e d a n d a c c e p t e d b y 

t h o s e w h o s u p p o r t t h e act ivi t ies o f a loca l c h a m b e r o f 

c o m m e r c e . W h y d o w e n o t da re r i sk t h e s a m e a t t i t u d e as 

a p p l i e d t o n a t i o n a l i m m i g r a t i o n po l i cy? 

O u r co l l ec t ive a b a n d o n m e n t o f t h e e c o n o m i c sys t em 

o f t h e free m a r k e t leaves for us t h e c o n t r o l l e d c o m m u 

nal life, w h e r e e v e r y o n e w a n t s t o b e a c o n s u m e r w i t h 

o u t p r o d u c i n g a n y t h i n g . 

The Basic Problem 

Ou r i m m i g r a t i o n p o l i c y m e r e l y reflects t h e ex i s 

t e n c e o f this s e r i ous i n t e r n a l p r o b l e m in A m e r i c a . 

O u r p r e s e n t p o l i c y t o w a r d i m m i g r a n t s is c o n s i s t e n t w i t h 

t h e rest o f t h e c o n t r o l s ove r p e r s o n s w h i c h i nev i t ab ly g o 

w i t h n a t i o n a l soc ia l i sm. B u t t h e c o n t r o l l e d h u m a n re la 

t i o n s h i p s w i t h i n t h e "we l f a r e s t a t e " are n o t c o n s i s t e n t 

w i t h f r e e d o m . G r e a t B r i t a i n o n c e t h o u g h t she c o u l d 

d e n y f r e e d o m t o A m e r i c a n co lon i s t s . A n d n o w , h e r o w n 

p e o p l e h a v e t r a d e d t h e i r f r e e d o m for n a t i o n a l i z e d a u s 

ter i ty . E v e n a " p r o s p e r o u s " m o d e r n A m e r i c a can ill 

afford t r ave l ing t h a t s a m e c o u r s e . If w e d o , o u r c o m m u 

nity, t o o , wi l l lose its capac i ty t o a t t rac t n e w c o m e r s . T h e n 

w e w o u l d n ' t n e e d a n i m m i g r a t i o n pol icy . B u t w h o 

a m o n g us w o u l d w a n t t o r e m a i n in a c o m m u n i t y w h e r e 

o p p o r t u n i t i e s n o l o n g e r exist? @ 
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Thoughts on Freedom 

On Bad Arguments 
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I t's r e g r e t t a b l e b u t n o t s u r p r i s i n g tha t m a n y p e o p l e 

are i g n o r a n t o f e c o n o m i c s , o f h is tory , a n d o f all t h e 

o t h e r d isc ip l ines t h a t are i m p o r t a n t t o o u r u n d e r 

s t a n d i n g o f society. E q u a l l y r eg re t t ab le , b u t m u c h m o r e 

s u r p r i s i n g , is t h e n u m b e r o f p e o p l e w h o s imp ly are 

u n a b l e t o t h i n k clearly. 

P e o p l e w h o t h i n k c lear ly u n d e r s t a n d h o w t o d i s t i n 

g u i s h log ica l f r o m i l logical a r g u m e n t s . T h e s e p e o p l e also 

r e c o g n i z e t h a t a n a r g u m e n t ' s r e l evance is j u s t as i m p o r 

t a n t as its log ica l c o h e r e n c e . I 've b e c o m e m o r e a n d m o r e 

c o n v i n c e d t h a t m a n y o f t h e d i spu tes t h a t typ ica l ly r age 

ove r th is o r t h a t p u b l i c - p o l i c y issue w o u l d d i sappea r if 

o n l y p e o p l e w e r e be t t e r , c lea re r t h i n k e r s . 

H e r e are t w o k i n d s o f fallacies I 've r e c e n t l y e n c o u n 

t e r e d t h a t reveal n o t so m u c h a n i g n o r a n c e o f e c o n o m 

ics o r o f s o m e o t h e r a c a d e m i c d i sc ip l ine b u t ins tead , a 

w e a r i s o m e inab i l i ty t o t h i n k s t ra ight . 

Ad hominem arguments. A t o u r b l o g , Ca fe H a y e k , R u s s 

R o b e r t s a n d I o f t en w r i t e i n favor o f free t r ade . I n v a r i 

ably, e a c h p o s t b r i n g s c o m m e n t s a n d e -mai l s by p e r s o n s 

a l l eg ing t h a t w e favor free t r a d e o n l y b e c a u s e w e are 

t e n u r e d c o l l e g e professors . T h e a l l ega t ion is t ha t t h e r e l 

at ive s e c u r i t y o f o u r j o b s is w h a t p r o m p t s us t o o p p o s e 

p r o t e c t i n g d o m e s t i c f i rms a n d w o r k e r s f rom fo re ign 

c o m p e t i t i o n . P r e s u m a b l y , t h o s e w h o level this a l l ega t ion 

be l i eve t h a t o n c e R u s s a n d I are r evea led as b e i n g 

e m p l o y e d in re la t ively s ecu re j o b s , t h e a r g u m e n t for free 

t r a d e col lapses . 

A n a r g u m e n t ' s m e r i t s are i n d e p e n d e n t o f t h e i d e n t i 

ty o f t h e p e r s o n s w h o a d v a n c e it. W h e t h e r o r n o t free 

t r a d e increases o r decreases p e r - c a p i t a G D P , o r d i n a r y 

p e o p l e ' s s t anda rd o f l iv ing , o r to ta l e m p l o y m e n t o b v i 

ous ly has n o t h i n g to d o w i t h t h e k i n d o f j o b a f r ee - t r ade 

a d v o c a t e h a s . T o dismiss t h e a r g u m e n t for free t r ade s i m 

p ly b e c a u s e o n e o f t h e p e r s o n s a d v a n c i n g t h e a r g u m e n t 

is t h o u g h t t o h a v e a s ecu re j o b a n d h e n c e n o t h i n g t o 

lose a n d e v e r y t h i n g t o ga in f r o m free t r a d e w o u l d b e l ike 

d i smiss ing t h e a r g u m e n t for f r e e d o m o f r e l ig ion o n 

g r o u n d s tha t pr ies ts a n d rabbis are a m o n g t h e p e r s o n s 

w h o s u p p o r t this f r e e d o m . 

O f c o u r s e , a pe r son ' s p e r s o n a l s i t ua t ion m i g h t i n d e e d 

bias his eva lua t ions o f a r g u m e n t s in favor of, o r o p p o s e d 

to , po l ic ies tha t affect h i m closely. L ikewise , an i n d i v i d 

ual's p e r s o n a l d i s t ance f rom t h e l ikely ac tua l c o n s e 

q u e n c e s o f a pa r t i cu l a r p o l i c y m i g h t cause h i m to t h i n k 

less carefully a b o u t tha t p o l i c y t h a n h e w o u l d if h e s t o o d 

t o b e affected m o r e heavily. T h e s e prac t ica l reali t ies, 

t h o u g h , d o n ' t affect an a r g u m e n t ' s m e r i t s . W h e n I a r g u e 

for free t r ade I p r e s e n t cha ins o f r e a s o n i n g a n d e m p i r i 

cal data . C h a l l e n g e s t o t hese subs tan t ive e l e m e n t s o f m y 

a r g u m e n t are fair a n d re levant . W h a t ' s unfair is t o avoid 

e n g a g i n g t h e r e a s o n i n g a n d e m p i r i c a l data; wha t ' s i r re le

v a n t are p e r s o n a l accusa t ions f lung at t h o s e w h o a d v a n c e 

subs tan t ive a r g u m e n t s . 

To i g n o r e subs tan t ive issues a n d ins tead t o dismiss an 

a r g u m e n t s imp ly b e c a u s e o f t h e i d e n t i t y o f a n a r g u 

m e n t ' s p r o p o n e n t s is ve rba l b a r b a r i s m . 

A re la ted p r o b l e m w i t h ad h o m i n e m a r g u m e n t s is 

t h a t if t h e a rguer ' s p e r s o n a l s i t ua t i on is t h e c h i e f c r i t e r i 

o n for eva lua t i ng his case, there ' s n o logica l w a y to eval 

u a t e it if s o m e o n e else in a different s i tua t ion also m a k e s 

it. N o t i c e tha t ad h o m i n e m a r g u m e n t s impl ic i t ly a s sume 

tha t a case is i l l eg i t ima te if a d v a n c e d b y s o m e o n e w i t h 

n o t h i n g t o lose (or w i t h s o m e t h i n g to gain) by its 

a c c e p t a n c e . It fo l lows tha t t h e o n l y valid a r g u m e n t is o n e 

m a d e b y p e o p l e w i t h something t o lose. So if o n e l o n e 

m i d w e s t e r n a u t o w o r k e r a rgues in favor o f free t r ade 

desp i t e t h e relat ive p r e c a r i o u s n e s s o f his j o b , is t h e va l id 

i ty o f t h e case t h e r e b y rees tabl ished? 

M o r e in teres t ingly , if w e are e n t i t l e d t o dismiss s o m e 

one ' s a r g u m e n t s a b o u t a p o l i c y s imp ly b e c a u s e h e wi l l 

ga in (or wi l l n o t b e h a r m e d ) if t h e po l i cy is a d o p t e d , 

t h e n w e can dismiss a n t i - f r e e - t r a d e a r g u m e n t s m a d e b y 

w o r k e r s w h o fear t h e y wi l l lose t h e i r j o b s if t r ade 
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b e c o m e s freer. W e n e e d n o t e n g a g e t h e subs tan t ive 

a r g u m e n t s o f s u c h p e r s o n s . So if a s teel w o r k e r f r o m 

O h i o o r t ex t i l e w o r k e r f r o m S o u t h C a r o l i n a a rgues 

against free t r ade , t h e " l o g i c " o f ad h o m i n e m a r g u m e n 

t a t i o n en t i t l es us t o dismiss this sole ly o n t h e g r o u n d s 

t h a t h e s tands t o ga in m a t e r i a l l y if t h e s e p r o t e c t i o n i s t 

a r g u m e n t s are a c c e p t e d . 

W i t h o u t d e n y i n g t h a t p e o p l e are f r e q u e n t l y l ed b y 

t h e i r p e r s o n a l in te res t s t o a c c e p t o r re jec t a r g u m e n t s , it 

r e m a i n s t r u e t h a t t h e m e r i t s a n d d e m e r i t s o f a n y a r g u 

m e n t are i n d e p e n d e n t o f t h e i d e n t i t y o f t h o s e w h o 

a d v a n c e o r o p p o s e it. 

Economics is not politics. A n o t h e r i l logical ( and e s p e 

cially a n n o y i n g ! ) a l l ega t ion r o u t i n e l y h u r l e d at t h o s e o f 

us w h o favor free m a r k e t s is t h a t w e are necessa r i ly 

po l i t i ca l par t i sans , usua l ly o f t h e G O P . T h e " r e a s o n i n g " 

goes l ike th is : B o u d r e a u x a rgues in favor o f r e p e a l i n g t h e 

m i n i m u m w a g e ; G e o r g e B u s h s e e m s skept ica l o f ra i s ing 

t h e m i n i m u m w a g e ; t h e r e f o r e B o u d r e a u x s u p p o r t s all, o r 

t h e g rea t ma jor i ty , o f t h e B u s h a d m i n i s t r a t i o n ' s po l i c i e s . 

It's e x a s p e r a t i n g t o b e a c c u s e d o f s u p p o r t i n g t h e 

e n t i r e B u s h a g e n d a s i m p l y b e c a u s e o f a f e w (usually o n l y 

superficial) s imi lar i t ies b e t w e e n w h a t I e n d o r s e a n d 

w h a t G e o r g e B u s h o r t h e G O P e n d o r s e s . A n d it's 

d o w n r i g h t m a d d e n i n g t o b e t o l d — a s I a m t o l d f re 

q u e n t l y — t h a t m y s u p p o r t for, say, c u t t i n g taxes is i l l eg i t 

i m a t e b e c a u s e t a x - c u t t e r G e o r g e B u s h de ta ins p e o p l e 

w i t h o u t t r ia l at G u a n t a n a m o B a y o r b e c a u s e h e i m p o s e d 

tariffs o n steel . 

W h y d o so m a n y A m e r i c a n s insist o n s e e i n g e v e r y 

p u b l i c - p o l i c y issue as a ba t t l e b e t w e e n D e m o c r a t s a n d 

R e p u b l i c a n s ? A n d w h y a s s u m e t h a t i n t e l l ec tua l a n d 

m o r a l a r g u m e n t s a b o u t p o l i c y issues are l i t t le m o r e t h a n 

h i g h b r o w e d ve r s ions o f po l i t i ca l bat t les? 

O n B a d A r g u m e n t s 

Politically Possible? 

Wh i c h r e m i n d s m e o f a final f rus t ra t ion : t h e p o p u 

lar a s s u m p t i o n t h a t a n a r g u m e n t a b o u t t h e m e r 

its o f a p o t e n t i a l c h a n g e in p o l i c y is l e g i t i m a t e o n l y if 

t h a t p o l i c y c h a n g e enjoys a realist ic c h a n c e o f b e i n g 

a d o p t e d i n t h e fo reseeab le fu ture . 

C o r r e s p o n d e n t s tel l m e m o r e t i m e s t h a n I c an c o u n t 

e i t h e r t h a t m y p o s i t i o n o n X is i l l eg i t ima te because it has 

n o c h a n c e o f b e i n g a d o p t e d , o r t h a t I s h o u l d s top w a s t 

i n g m y t i m e c h a m p i o n i n g pol i t i ca l ly i m p o s s i b l e causes 

so t h a t I c an d e v o t e m y t i m e t o p u s h i n g for c h a n g e s tha t 

are "poss ib le . " 

T h e l e g i t i m a c y o f a p o l i c y p r o p o s a l is n o t d e t e r 

m i n e d b y its po l i t i ca l p r o s p e c t s . F o r e x a m p l e , t h e a r g u 

m e n t for s e p a r a t i o n o f c h u r c h a n d s ta te w o u l d have 

s t o o d n o c h a n c e o f b e i n g a c c e p t e d in m e d i e v a l E u r o p e . 

B u t t h e m e r i t s o f t h e a r g u m e n t t h e n w o u l d h a v e b e e n 

n o di f ferent f r o m t h e i r m e r i t s today. A l m o s t all a r g u 

m e n t s for l i b e r t y w e r e at o n e t i m e a c c e p t e d b y j u s t a 

t i ny h a n d f u l o f p e o p l e a n d e n j o y e d n o p r o s p e c t o f b e i n g 

a d o p t e d in t h e fo reseeab le fu tu re . T h o s e o f us alive 

t o d a y o w e m u c h t o t h o s e c o u r a g e o u s t h i n k e r s o f c e n 

t u r i e s a g o w h o c h a l l e n g e d t h e s u p r e m a c y o f t h e s ta te 

o v e r t h e i n d i v i d u a l e v e n t h o u g h t h e i r c h a n c e s o f p e r 

sona l ly w i t n e s s i n g t h e p o p u l a r success o f t h e i r a r g u 

m e n t s w e r e ni l . 

I n t e l l e c tua l s k e p t i c i s m a n d h u m i l i t y are always n e c e s 

sary. N o n e o f us s h o u l d ever b e c o m e so c o n f i d e n t i n his 

o w n g e n i u s t h a t h e refuses t o t ake s e r ious ly cha l l enges t o 

his beliefs a n d a r g u m e n t s . B u t n o t all cha l l enges de se rve 

s e r i ous a t t e n t i o n . C h a l l e n g e s t h a t are i l logical , cha l l enges 

t h a t display a f u n d a m e n t a l a b s e n c e o f c lear a n d log ica l 

t h o u g h t , should b e d i smissed o u t o f h a n d . To e n g a g e 

t h e m is t o w a s t e t ime—i l log i ca l l y . ® 
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Sales, Flat, or Spherical, 
Tax Reform Isn't the Answer 

B Y G E N E C A L L A H A N 

Late ly t h e r e has b e e n a f lu r ry o f in te res t i n tax 

r e f o r m , typ ica l ly a i m e d at m a k i n g c o m p l i a n c e 

less o n e r o u s , r e m o v i n g t h e i n c e n t i v e for spec ia l -

in t e res t l o b b y i n g , a n d r e d u c i n g t h e size a n d in t rus iveness 

o f t h e t a x - c o l l e c t i o n agency . W h i l e f e w p e o p l e wi l l 

re jec t t h o s e e n d s , t h a t d o e s n o t i m p l y tha t t h e a t t e m p t t o 

a c h i e v e t h e m is t h e o p t i m a l use o f t h e inev i t ab ly l i m i t 

e d t i m e a n d e n e r g y t h a t c i t i zens c h o o s e t o d e v o t e t o 

po l i t i ca l ac t iv i t ies . O f p a r t i c u l a r r e l e -

v a n c e t o r eade r s o f this m a g a z i n e is 

w h e t h e r f r i ends o f l i b e r t y o u g h t t o 

focus o n s u c h r e f o r m s to f o r w a r d t h e 

cause o f f r e e d o m . 

T h e r e are also s c h e m e s c i r cu l a t i ng 

for supplementing t h e c u r r e n t i n c o m e 

tax w i t h , for e x a m p l e , a sales tax o r V A T 

( v a l u e - a d d e d t ax) , b u t s u c h p lans are 

u n l i k e l y t o ga in m u c h s u p p o r t f r o m 

l i be r t a r i ans , g i v e n t h a t t h e y p o s e t h e 

o b v i o u s d a n g e r o f p r o v i d i n g t h e g o v 

e r n m e n t w i t h a n a d d i t i o n a l w a y t o c o l 

lec t r e v e n u e . S i n c e t h e y t h r e a t e n t o 

m e r e l y inc rease t h e overal l t ax b u r d e n 

o n soc i e ty w i t h o u t of fe r ing , f r o m a l i b 

e r t a r i a n p o i n t o f v iew, a n y c o m p e n s a t 

i n g benef i t s , I wi l l n o t address t h e m in 

this ar t ic le . 

H o w e v e r , sugges t ions for r e p l a c i n g t h e i n c o m e tax 

w i t h a sales tax , o r s impl i fy ing it b y t a x i n g e v e r y o n e at a 

s ingle ra te a n d e l i m i n a t i n g all d e d u c t i o n s (a "f la t" tax) 

have c a u g h t t h e fancy o f s o m e l ibe r ta r i ans . T h e m a i n 

a t t r ac t ions o f t hese ideas are tha t subs t i t u t i ng a sales tax 

o r flat t ax for t h e c u r r e n t i n c o m e tax appea r s t o ease t h e 

b u r d e n o f tax c o m p l i a n c e . A sales tax in pa r t i cu l a r does 

Suggestions for 
replacing the income 
tax with a sales tax, or 
simplifying it by taxing 
everyone at a single 
rate and eliminating 
all deductions 
(a "flat" tax) have 
caught the fancy of 
some libertarians. 

n o t s e e m to pena l i ze savings a n d i n v e s t m e n t t h e w a y an 

i n c o m e tax does , a n d t h e p r o m o t e r s o f such po l i cy 

c h a n g e s c o n t e n d tha t the i r n e w sys tem o f t axa t i on wil l 

p r o d u c e results c loser t o t hose tha t w o u l d c o m e a b o u t o n 

t h e u n h a m p e r e d m a r k e t t h a n does t h e ex is t ing appara tus . 

O n e p o p u l a r p r o p o s a l a l o n g such l ines has r ecen t ly 

b e e n d e s c r i b e d in The Fair Tax Book, c o a u t h o r e d by t a lk -

s h o w h o s t N e a l B o o r t z a n d G e o r g i a c o n g r e s s m a n J o h n 

L inde r . B e c a u s e o f its p r o m i n e n c e , I 

wi l l use it as a p a r a d i g m for all p lans 

o f its k i n d . I be l ieve tha t t h e p r o b l e m s 

it c o n t a i n s are e n d e m i c t o o t h e r s i m 

ilar s c h e m e s ; so m y case aga ins t 

B o o r t z a n d L i n d e r also appl ies m o r e 

general ly . 

T h e a u t h o r s u n d e r d i s c u s s i o n 

p r e s e n t t h e i r a l t e rna t ive t o o u r p r e s 

e n t sys tem as a v i r t ua l c o r n u c o p i a 

p o u r i n g fo r th blessings o n t h e A m e r 

ican p e o p l e . I m p l e m e n t i n g t he i r idea , 

t h e y c o n t e n d , wi l l d o away w i t h t h e 

o f t - r ev i l ed I R S , r e d u c e t h e effort 

d e v o t e d t o c o m p l y i n g w i t h t h e tax 

c o d e t o a l m o s t ni l , g rea t ly lift t h e l iv

i n g s tandards o f t h e p o o r e s t A m e r i -

cans, reverse t h e t r e n d o f U . S . f i rms 

r e l o c a t i n g overseas , a n d p r o v i d e a t r e m e n d o u s b o o s t t o 

t h e na t ion ' s e c o n o m y . Clearly, if t he se p r o m i s e s are rea l 

istic, e v e r y o n e s h o u l d enthus ias t ica l ly s u p p o r t t he i r p lan . 

H o w e v e r , a c l e a r - s i g h t e d analysis o f t h e p r o p o s a l reveals 
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S a l e s , F l a t , o r S p h e r i c a l , T a x R e f o r m I s n ' t t h e A n s w e r 

t h a t t h e case for p r e d i c t i n g t h e s e benef i t s is c o n s t r u c t e d 

o n a f o u n d a t i o n r i d d l e d w i t h wi sh fu l t h i n k i n g a n d 

f lawed log ic . 

F o r e x a m p l e , B o o r t z a n d L i n d e r a r g u e tha t t h e i r t ax 

sys t em wi l l g rea t ly b o o s t t h e p u r c h a s i n g p o w e r o f m o s t 

A m e r i c a n s ' i n c o m e s , s ince it e l i m i n a t e s t h e p o r t i o n o f 

t h e cos t o f e v e r y g o o d t h a t c u r r e n t l y s t ems f r o m t h e sel l 

er's t ax b u r d e n . H o w e v e r , t h e i r a r g u m e n t relies o n a 

l u d i c r o u s a s s u m p t i o n as t o w h e r e t h e i n c i d e n c e o f p r e s 

e n t t a x a t i o n ac tua l ly falls: O n t h e o n e h a n d , t h e y c l a im 

tha t e l i m i n a t i n g t h e i n c o m e tax wi l l r e d u c e t h e p r i c e o f 

w h a t y o u b u y r o u g h l y 2 0 o r 3 0 p e r c e n t b e c a u s e p r o 

d u c e r s all pass t h e t ax t h e y pay o n t o y o u t h r o u g h h i g h 

er p r i c e s . O n t h e o t h e r h a n d , t h e y also p o i n t o u t all t h e 

m o n e y y o u ' l l save b y n o l o n g e r p a y i n g 

y o u r o w n i n c o m e t ax . A p p a r e n t l y , 

u n l i k e t h o s e i n v o l v e d i n m a k i n g 

e v e r y t h i n g y o u buy, y o u can ' t j u s t pass 

o n t h a t t ax t o o t h e r s . It s e e m s t h e i n c i 

d e n c e o f t h e i n c o m e t ax falls en t i r e ly 

o n o n e specia l s e g m e n t o f A m e r i c a n 

soc ie ty : t h e r eade r s o f The Fair Taxi T h e 

a u t h o r s are gu i l ty o f c o u n t i n g t h e sav

ings t h e i r r eade r s wi l l see f r o m e n d i n g 

t h e i n c o m e t ax t w i c e , o n c e in t h e 

p r i c e o f t h e t h i n g s t h e y b u y a n d aga in 

in t h e i r o w n p a y c h e c k s . In reality, g e t 

t i n g r i d o f a n y t ax wi l l resul t i n s o m e 

c o m b i n a t i o n o f l o w e r p r i c e s a n d h i g h 

e r i n c o m e s , t h e p r o p o r t i o n d e p e n d i n g o n t h e p a r t i c u l a r 

c i r c u m s t a n c e s o f e a c h case. B u t t h e to ta l o f t h e t w o 

effects wi l l o n l y s u m t o t h e gross r e d u c t i o n i n t a x a t i o n , 

a n d ce r t a in ly n o t t o d o u b l e t h a t f igure! 

A n o t h e r s u p p o s e d a d v a n t a g e o f t h e Fair T a x is tha t , 

u n l i k e t h e p r e s e n t s i t u a t i o n w h e r e taxes are w i t h h e l d 

f r o m e v e r y p a y c h e c k , o b s c u r i n g t h e share o f one ' s 

i n c o m e t h a t t h e g o v e r n m e n t takes , t h e Fai r T a x wi l l b e 

c lear ly vis ible , l i s ted o n eve ry sales r ece ip t . H o w e v e r , 

g i v e n t h a t it w o u l d b e a u b i q u i t o u s aspec t o f all one ' s 

s h o p p i n g , it is h a r d t o see w h y its p r e s e n c e w o n ' t fade 

f r o m v i e w j u s t as read i ly as t h e i n c o m e t ax has t h r o u g h 

w i t h h o l d i n g . Af ter all, w o r k e r s t o d a y ge t a " r e c e i p t " w i t h 

eve ry p a y c h e c k t h a t p l a in ly s h o w s h o w m u c h o f t h e i r 

salary w e n t s t ra igh t t o U n c l e S a m , b u t t h a t has n o t 

so lved t h e p r o b l e m . 

It seems the 
incidence of the 
income tax falls 
entirely on one 
special segment of 
American society: 
the readers of 
The Fair Taxi 

IRS Unnecessary? 

An o t h e r c u r i o u s c l a i m o n t h e p a r t o f t h e a u t h o r s is 

t h a t t h e Fair T a x wi l l m a k e t h e I R S unnecessa ry . 

A p p a r e n t l y , p e o p l e wi l l s imp ly pay this sales t ax w i t h n o 

n e e d for a n e n f o r c e m e n t agency . N o o n e wi l l ever c l a im 

t h a t w h a t are real ly retai l sales are w h o l e s a l e , a n d n o o n e 

wi l l ever h i d e cash t r ansac t ions f r o m t h e g o v e r n m e n t — 

all b e c a u s e w e ' v e c h a n g e d h o w w e co l l ec t a t ax b u r d e n 

t h a t r e m a i n s j u s t as la rge as it is today. 

T o i l lus t ra te t h e lack o f rea l i sm o n display, I'll offer 

j u s t o n e e x a m p l e o f h o w t h e Fai r T a x c o u l d b e a v o i d e d 

( w i t h a l i t t le i m a g i n a t i v e effort t h e r e a d e r wi l l p r o b a b l y 

b e able t o c o m e u p w i t h m a n y o t h e r s ) : t h e t ax is 

i m p o s e d o n l y o n final sales, m e a n i n g t h o s e t o c o n -

s u m e r s , a n d n o t o n p u r c h a s e s m a d e b y 

p r o d u c e r s a l o n g t h e w a y t o t h a t e n d 

p o i n t . So let's say s o m e e x e c u t i v e is 

t i r ed o f p a y i n g 2 3 p e r c e n t e x t r a — t h a t ' s 

t h e sales t ax ra te o u r a u t h o r s e n v i s i o n — 

o n e v e r y t h i n g h e b u y s . T h e w a y a r o u n d 

t h e t ax is t o h a v e t h e f i r m p a y for as 

m u c h o f his c o n s u m p t i o n as poss ib le , b y 

d e v i s i n g s o m e w a y to p o r t r a y b u y i n g 

t h e i t e m s as i m p o r t a n t bus iness e x p e n s 

es r a t h e r t h a n p e r s o n a l p u r c h a s e s . 

B o o r t z a n d L i n d e r wi l l n o d o u b t 

r e s p o n d t h a t s u c h a p r a c t i c e wi l l b e i l l e 

gal, b u t that ' s n o t t h e p o i n t . To c a t c h 

p e o p l e at s u c h a g a m e r equ i r e s an inves 

t igat ive b o d y o n t h e l o o k o u t for its t a k i n g p l a c e — t h e 

players are n o t g o i n g to t u r n t h e m s e l v e s in , n o r wi l l 

t h o s e u n i n v o l v e d easily spo t t h e ac t iv i ty a n d r e p o r t t h e 

p a r t i c i p a n t s t o t h e a u t h o r i t i e s . E v e n w i t h today ' s c o m 

para t ive ly l o w sales taxes i m p o s e d b y s tate a n d loca l g o v 

e r n m e n t s , it is c o m m o n for sma l l -bus iness o w n e r s t o 

offer a c u s t o m e r a d i s c o u n t for p a y i n g in cash, t h e r e b y 

sp l i t t ing t h e savings f r o m tax a v o i d a n c e b e t w e e n t h e t w o 

pa r t i e s . T h e Fai r T a x ra te , t h r e e o r f o u r t i m e s h i g h e r t h a n 

its p r e s e n t c o u n t e r p a r t s , wi l l p r o m i s e a p r o p o r t i o n a l l y 

l a rge r r e w a r d for successfully d o d g i n g it. Fair T a x a d v o 

cates m a y n o t call t h e a g e n c y t a sked w i t h e n f o r c i n g 

c o m p l i a n c e w i t h t h e n e w l a w t h e I R S , b u t t h e y wi l l 

sure ly r e q u i r e s u c h a n a g e n c y if t h e y p l a n t o m a i n t a i n 

g o v e r n m e n t r e v e n u e at a n y w h e r e n e a r its c u r r e n t level , 

w h i c h is a c ruc ia l e l e m e n t in t h e i r sales p i t c h . 
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G e n e C a l l a h a n 

Moving Offshore 

Th e c o n t e n t i o n t h a t this k i n d o f t ax r e f o r m wi l l s t e m 

t h e t i d e o f A m e r i c a n bus inesses r e l o c a t i n g overseas 

relies o n f i rms t a k i n g i n t o a c c o u n t t h e t ax i m p a c t o f c o r 

p o r a t e dec i s ions . I f m o v i n g h e a d q u a r t e r s t o s o m e tax 

h a v e n , s u c h as B e r m u d a o r t h e C a y m a n Islands, c an s ig

n i f icant ly l o w e r t h e f irm's t ax costs , t h e n t h e m o v e is 

l ikely t o ge t s e r i o u s c o n s i d e r a t i o n . It is t r u e , t he re fo re , 

t h a t e l i m i n a t i n g c o r p o r a t e t a x a t i o n , as B o o r t z a n d L i n 

d e r p r o p o s e t o d o , wi l l b e an a t t rac t ive c h a n g e in t h e 

eyes o f m u l t i n a t i o n a l c o m p a n i e s . H o w e v e r , execu t ives d o 

n o t c o n s i d e r only c o r p o r a t e taxes in d e c i d i n g w h e r e t o 

l oca t e . T h e taxes t h e y a n d t h e i r e m p l o y e e s wi l l p e r s o n 

ally h a v e t o pay, as w e l l as t h e a m o u n t t h e loca l tax sys

t e m adds t o t h e cos t o f t h e p r o d u c t s p u r c h a s e d w i t h i n 

t h e c o u n t r y , are also r e l evan t fac tors . 

T h e r e f o r e , t h e bes t b e t for a n a t i o n 

w i s h i n g t o r e t a in ex i s t i ng bus inesses 

a n d a t t r ac t n e w o n e s is t o have a l o w 

total t ax b u r d e n , r a t h e r t h a n t o e l i m i 

n a t e o n e f o r m o f t a x a t i o n w h i l e s e e k 

i n g t o c o m p l e t e l y offset t h e los t 

r e v e n u e b y i n t r o d u c i n g a n e w m e t h o d 

o f c o l l e c t i o n . 

T o b e fair t o o u r a u t h o r s , I wi l l 

n o t e t h a t t h e y also sugges t t h e i r s u p 

p o r t for r e d u c i n g t h e overal l t ax take , 

b u t t h e y have d e c i d e d to sepa ra te tha t 

issue f rom t h e i r tax p r o p o s a l a n d focus 

o n t h e lat ter , s ince t h e y be l i eve it 

w o u l d p r o v e h i g h l y benef ic ia l e v e n w i t h o u t a n y t ax cu ts . 

T h i s , I sugges t , is a m a j o r e r ro r . 

T h e r e is a s u b t l e m a t t e r o f e c o n o m i c t h e o r y , 

e x p o u n d e d b y t h e g rea t A u s t r i a n e c o n o m i s t L u d w i g v o n 

M i s e s , t h a t is w o r t h e x a m i n i n g h e r e s ince it has g rea t 

b e a r i n g o n t h e t o p i c at h a n d . In his c r o w n i n g w o r k , 

Human Action, M i s e s p o i n t s o u t t h a t t h e ac tua l b u r d e n o f 

a n y t ax is d e t e r m i n e d b y t h e m a r k e t p rocess r a t h e r t h a n 

b y t h e t a x i n g a u t h o r i t y . T h e d e e p i m p o r t o f Mises 's c o n 

t e n t i o n c a n easily b e o v e r l o o k e d b e c a u s e it s e e m s at first 

g l ance t o m e r e l y r e i t e r a t e a s t anda rd lesson c o n t a i n e d in 

i n t r o d u c t o r y e c o n o m i c s cou r se s . It is c o m m o n p l a c e for 

b e g i n n i n g s t u d e n t s t o e n c o u n t e r a d e m o n s t r a t i o n o f 

h o w t h e p o r t i o n o f a t ax o n , say, a l c o h o l , t h a t is p a i d by 

t h e b u y e r versus t h e p o r t i o n b o r n e b y t h e seller is q u i t e 

In his crowning 
work, Human Action, 
Mises points out that 
the actual burden of 
any tax is determined 
by the market process 
rather than by the 
taxing authority. 

i n d e p e n d e n t o f t h e g o v e r n m e n t ' s dec i s i on as t o w h i c h 

p a r t y is legally ob l i ga t ed t o pay t h e tax . If, for e x a m p l e , 

t h e r e w e r e o n l y o n e supp l i e r o f a l c o h o l , w h i l e d r i n k e r s ' 

d e m a n d for b o o z e d r o p p e d v e r y lit t le i n r e sponse t o 

inc reased l i q u o r p r i ce s , t h e n t h e c o n s u m e r s w o u l d w i n d 

u p b e a r i n g m o s t o f t h e b u r d e n o f any n e w tax, even if 

officials assign t h e seller t h e respons ib i l i ty for r e m i t t i n g 

it. I n d e e d , B o o r t z a n d L i n d e r s o m e t i m e s s e e m t o grasp 

this idea , a l t h o u g h t h e y i g n o r e it in c o n t e n d i n g , as I 

n o t e d , t ha t all t h e cost o f t h e p r e sen t i n c o m e tax is 

passed o n t h r o u g h h i g h e r p r i ce s . 

B u t Mises 's ins igh t goes wel l b e y o n d t h e typica l 

analysis. T h e m a i n s t r e a m t e x t b o o k s ana lyze t h e m a r k e t 

for t h e t axed g o o d as if it w e r e en t i r e ly se l f - con ta ined , 

i so la ted f r o m t h e rest o f t h e e c o n o m y . B u t in t h e real 

w o r l d t h e supp ly a n d d e m a n d for any 

g o o d is d e e p l y i n t e r t w i n e d w i t h t h e 

m a r k e t s for all a l t e rna t ive g o o d s a n d 

services tha t m i g h t b e p r o d u c e d o r 

c o n s u m e d . T h a t m e a n s tha t a l t h o u g h 

legis la tors m i g h t b e s e e k i n g to t ax t h e 

a l c o h o l indus t ry , in real i ty it c o u l d 

t u r n o u t t o b e , say, t r u c k dr ivers w h o 

are hardes t h i t , if l i q u o r c o m p a n i e s 

shift t o w a r d s h i p p i n g b y rai l i n 

r e s p o n s e t o t h e i r n e w cost . O r p e r h a p s 

s o f t - d r i n k m a n u f a c t u r e r s wi l l b e t h e 

g r o u p m o s t affected, i f c o n s u m e r s 

d e c i d e t o fo rgo a few sodas a w e e k t o 

m a i n t a i n t he i r p r e v i o u s level o f a l c o 

h o l c o n s u m p t i o n at t h e n o w h i g h e r p r i c e . 

O n e c ruc ia l r ami f ica t ion o f u n d e r s t a n d i n g tha t t h e 

m a r k e t d e t e r m i n e s t h e t r u e i n c i d e n c e o f a tax is t ha t t h e 

pa r t i cu la r s o f h o w a g o v e r n m e n t col lects its r e v e n u e s are 

o f d e c i d e d l y s e c o n d a r y i m p o r t a n c e . O f c o u r s e , it is p o s 

sible t o des ign t ax s c h e m e s so B y z a n t i n e tha t t r y i n g t o 

c o m p l y w i t h t h e m is e v e n m o r e o n e r o u s t h a n p a y i n g t h e 

taxes t hemse lves . B u t i n g e n e r a l t h e m a r k e t p rocess wi l l 

d i s t r i b u t e t h e t r u e i n c i d e n c e o f a na t ion ' s t ax sys tem 

a c c o r d i n g to t h e c u m u l a t i v e d ic ta tes o f ind iv idua l s ' s u p -

p l y - a n d - d e m a n d d e c i s i o n s , t h w a r t i n g p o l i c y m a k e r s ' 

d r e a m s o f d i r e c t i n g t h e b u r d e n by t o p - d o w n p l a n n i n g . 

A n o t h e r f u n d a m e n t a l e r r o r c o m m o n t o t a x - r e f o r m 

s c h e m e s l ike t h e Fair T a x is t h a t t h e i r p r o p o n e n t s eva lu 

ate t h e a t t rac t iveness o f t h e i r favored p l a n in an ideal 
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S a l e s , F l a t , or S p h e r i c a l , Tax R e f o r m I s n ' t t h e A n s w e r 

w o r l d w h e r e p o w e r f u l a n d w e a l t h y specia l in te res ts 

w o n ' t g rea t ly i n f l u e n c e its r ea l i za t ion . T h e y t h e n c o m 

p a r e t h a t fantasy s c e n a r i o w i t h t h e m e s s y real i ty o f t h e 

tax c o d e w e h a v e today. B u t a n y m e t h o d o f t a x a t i o n tha t 

a t t e m p t s t o d ive r t as m u c h o f t h e o u t p u t o f society 's p r o 

d u c t i v e act ivi t ies i n t o t h e coffers o f t h e state as d o e s t h e 

c u r r e n t o n e wi l l i nev i t ab ly p r o m p t i n t e n s e efforts b y a 

m u l t i t u d e o f pa r t i e s t o ta i lor t h e ac tua l detai ls o f t h e sys

t e m t o t h e i r l i k ing . I see n o r e a s o n t o i m a g i n e t h a t t h e i r 

l o b b y i n g w o u l d n o t c o m p l i c a t e a n y " r e f o r m e d " t ax c o d e 

u n t i l it is as c o n v o l u t e d as w h a t w e h a v e today. T h e o n l y 

r e f o r m t h a t is l ikely t o avo id t h a t fate is a d r a m a t i c 

r e d u c t i o n in t h e to ta l t ax take , t h e r e b y g rea t ly d e c r e a s 

i n g t h e p o t e n t i a l payoff o f successfully t i l t ing t h e s y s t e m 

in one ' s favor. 

I d o n ' t m e a n t o r u l e o u t t h e poss ib i l i ty t h a t o n e o r 

a n o t h e r t ax r e f o r m m i g h t r e p r e s e n t a g e n u i n e i m p r o v e 

m e n t ove r t h e p r e s e n t s i t ua t ion . B u t t h e k e y q u e s t i o n is 

w h e t h e r s u c h p roposa l s d e s e r v e a n y s ignif icant p o r t i o n 

o f t h e necessa r i ly l i m i t e d a t t e n t i o n t h a t l i be r t a r i ans c a n 

d e v o t e t o p o l i c y issues. A smal l r e d u c t i o n i n t h e p e n a l 

ties c u r r e n t l y i m p o s e d for d r u g c r i m e s w o u l d n o d o u b t 

b e a s tep fo rwa rd , b u t I sugges t t h a t f o c u s i n g o n s u c h a 

goa l w o u l d b e a d i s t r ac t i on f r o m t h e real l i b e r t a r i a n a i m 

o f r e p e a l i n g all laws v i o l a t i n g i n d i v i d u a l s ' f r e e d o m to 

d e c i d e o n t h e i r o w n w h a t t o eat , d r i n k , a n d s m o k e . 

Similarly, w h i l e t h e h o p e o f a c h i e v i n g any la rge 

dec rease in t h e level o f t a x a t i o n m a y a p p e a r r e m o t e 

today, t h a t h o p e wi l l o n l y r e c e d e f u r t h e r i n t o t h e d i s 

t a n c e if w e diss ipate o u r e n e r g y in m a r g i n a l ba t t les tha t , 

e v e n if w o n , w o u l d leave t h e c o r e o f t h e p r o b l e m 

u n t o u c h e d . 

T h o s e w h o des i re t o re l ieve t h e c r i p p l i n g effect t h a t 

today ' s mass ive states have o n t h e i r c i t i zens o u g h t t o 

focus o n r e d u c i n g t h e share o f p r i v a t e w e a l t h t h a t g o v 

e r n m e n t s are able t o c l a im as t h e i r d u e . T o in s t ead c o n 

c e n t r a t e o n t i n k e r i n g w i t h t h e m e a n s b y w h i c h t h a t 

c l a im is effected is l ike a d o c t o r t r e a t i n g a p e r s o n for a t h 

lete 's foo t e v e n w h i l e t h e p a t i e n t is suffer ing a h e a r t 

a t t ack . (§) 

Worse Than Thieves 

When your money is taken by a thief, you get nothing in return. When your money is taken through 

taxes to support needless bureaucrats, precisely the same situation exists. We are lucky, indeed, if the 

needless bureaucrats are mere easy-going loafers. They are more likely today to be energetic reformers 

busily discouraging and disrupting production. 

— H e n r y Hazlitt, Economics in One Lesson 
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Capitalism and Democracy 

B Y A R T H U R E. F O U L K E S 

I r e c e n t l y h e a r d a p r o m i n e n t A m e r i c a n po l i t i c i an tell 

h o w a " c h i l l " w e n t u p his sp ine w h e n h e h e a r d 

s o m e o n e q u e s t i o n t h e i m p o r t a n c e o f d e m o c r a c y . 

H o w c o u l d a n y o n e d o u b t t h e va lue o f d e m o c r a c y ? h e 

w o n d e r e d . F o r t u n a t e l y , h e said, h e s o o n rea l ized tha t b y 

" d e m o c r a c y " his ( E u r o p e a n ) i n t e r l o c u t o r really m e a n t 

" c a p i t a l i s m . " W h e w , h e t h o u g h t , that 's all r i g h t , t h e n . B u t 

is d e m o c r a c y really m o r e i m p o r t a n t t h a n capi ta l i sm? 

O n e i m m e d i a t e p r o b l e m w e face d iscuss ing d e m o c 

racy a n d cap i t a l i sm is t ha t b o t h t e r m s have different 

m e a n i n g s for d i f ferent p e o p l e . F o r s o m e p e o p l e " c a p i t a l 

i s m " is s y n o n y m o u s w i t h " c o r p o -

r a t i s m " o r " c r o n y capi ta l i sm," w h i c h 

c o m b i n e s n o m i n a l l y p r i v a t e e n t e r p r i s 

es w i t h a h i g h l y i n t e r v e n t i o n i s t p o l i t i 

cal s y s t e m — i n d e e d , s o m e t h i n g l ike t h e 

U . S . sy s t em today. L ikewise , " d e m o c r a 

c y " for s o m e is s y n o n y m o u s w i t h social 

a n d e c o n o m i c equal i ty . F o r t h e m , n o 

d e m o c r a c y can exis t w h e n s o m e p e o 

p l e live in pover ty , s o m e c a n n o t read , 

a n d o t h e r s live in m a n s i o n s o r a t t e n d 

Ivy L e a g u e s choo l s . 

F o r m y p u r p o s e s , h o w e v e r , d e m o c r a c y wi l l b e 

d e f i n e d s i m p l y as " t h e p e o p l e ru l e , " or, m o r e specif ical

ly, " m a j o r i t y ru l e . " W h i l e it's t r u e tha t a l m o s t e v e r y o n e 

w o u l d a g r e e t h a t d e m o c r a c y also r equ i r e s ce r t a in g u a r 

a n t e e d f r e e d o m s , s u c h as f r e e d o m o f t h e press , f r e e d o m 

o f s p e e c h , a n d t h e r i g h t o f h a b e a s c o r p u s , e v e n these 

f r e e d o m s are sub jec t t o l i m i t a t i o n s w h e n p u b l i c o p i n i o n 

p e r m i t s — a s any n u m b e r o f e x a m p l e s f rom p e r i o d s o f 

crisis in U . S . h i s t o r y can d e m o n s t r a t e . 

Cap i t a l i sm, o n t h e o t h e r h a n d , will h e r e refer t o 

a f r e e - m a r k e t e c o n o m y w i t h g u a r a n t e e d p r o p e r t y 

Indeed, a free 
market is simply 
one in which the 
unhampered 
exchange of property 
titles can take place. 

r i g h t s — a laissez-faire society. I n d e e d , a free m a r k e t is s im

ply o n e in w h i c h t h e u n h a m p e r e d e x c h a n g e o f p r o p e r t y 

titles can take place. T h u s in a t ru ly capitalist society, g o v 

e r n m e n t ' s role w o u l d b e strictly l imi ted to p r o t e c t i n g 

p r o p e r t y r ights ( inc lud ing t h e r i g h t to o u r bodies) s ince 

vir tual ly any o t h e r g o v e r n m e n t act ivi ty w o u l d a lmost c e r 

tainly involve t h e v io la t ion o f those r ights . T h u s by this 

def in i t ion , t h e e c o n o m i c sys tem capital ism necessari ly 

impl ies a (classical) liberal pol i t ical system. 

D e m o c r a c y , h o w e v e r , m a k e s n o p r o m i s e s r e g a r d i n g 

t h e size a n d s c o p e o f g o v e r n m e n t . I n d e e d , it c o u l d b e 

a r g u e d tha t d e m o c r a c y is i n h e r e n t l y 

hos t i l e t o l i m i t e d g o v e r n m e n t s ince 

m a n y c i t izens in a d e m o c r a c y ( i n c l u d 

i n g m a n y so-ca l l ed "capi ta l is ts") s o o n 

find t h e y can successfully l o b b y g o v 

e r n m e n t officials for subsidies , t r ade 

p r o t e c t i o n , a n d o t h e r legal p r iv i l eges . 

L ikewise , e l e c t e d officials s o o n l e a r n it 

is in t h e i r in te res t t o s t ra tegical ly 

g r a n t e c o n o m i c favors for t h e i r o w n 

pol i t i ca l a n d e lec tora l n e e d s . As e c o n 

o m i s t R a n d a l l G. H o l c o m b e n o t e d in 

" L i b e r t y a n d D e m o c r a c y as E c o n o m i c S y s t e m s " (Inde

pendent Review), " [ T j h e r e are i n h e r e n t t ens ions b e t w e e n 

d e m o c r a c y a n d a f r e e - m a r k e t e c o n o m y tha t m a k e it dif

ficult t o m a i n t a i n a stable sys tem. In par t icu lar , t h e 

a s c e n d a n c y o f d e m o c r a c y t h r ea t ens t h e survival o f t h e 

f r e e - m a r k e t e c o n o m y , w h i c h was bu i l t o n a f o u n d a t i o n 

o f l iberty. . . . [ T ] h e e v o l u t i o n o f d e m o c r a c y has c o m e at 

t h e e x p e n s e o f l iberty." 

Artlmr Foulkes (artluirfoulkes(a)Jiotmail.com) is a freelance writer who 
teaches at Nortliwood University and Ivy Tech Community College in 
Indiana. 
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C a p i t a l i s m a n d D e m o c r a c y 

O r as e c o n o m i s t J o h n W e n d e r s w r o t e in The Freeman: 

" D e m o c r a c y evolves i n t o k l ep toc racy . " 

T h e o r i g i n a l des ign for t h e A m e r i c a n g o v e r n m e n t 

was o n e t h a t a t t e m p t e d t o c o m b i n e l i m i t e d d e m o c r a c y 

w i t h l i m i t e d g o v e r n m e n t . B u t it d i d n ' t t ake l o n g for this 

idea l t o b e g i n t o dissolve. 

O n e o f t h e first b l o w s c a m e w h e n G e o r g e W a s h i n g 

t o n was p r e s i d e n t , d u r i n g a d e b a t e ove r t h e m e a n i n g o f 

t h e C o n s t i t u t i o n ' s N e c e s s a r y a n d P r o p e r c lause. W a s h 

i n g t o n a n d a c o n g r e s s i o n a l m a j o r i t y p l a n t e d s o m e o f t h e 

first seeds o f b i g g o v e r n m e n t w h e n 

t h e y a c c e p t e d t h e a r g u m e n t o f T r e a 

su ry S e c r e t a r y A l e x a n d e r H a m i l t o n , 

w h o c o n t e n d e d t h a t t h e c lause ( t aken 

a l o n g w i t h t h e fact tha t t h e T e n t h 

A m e n d m e n t ' s r e s e r v a t i o n o f s t a t e 

p o w e r s fai led t o i n c l u d e t h e w o r d 

"exp re s s ly" ) gave t h e federal g o v e r n 

m e n t p o w e r s b e y o n d t h o s e speci f ied 

in A r t i c l e I, S e c t i o n 8. H a m i l t o n ' s 

v i s ion w o n t h e day desp i t e o p p o s i t i o n 

f rom T h o m a s Jef ferson a n d t h e C o n 

s t i t u t i o n ' s p r i n c i p a l a u t h o r , J a m e s 

M a d i s o n , w h o feared tha t " s u c h a 

b r o a d i n t e r p r e t a t i o n o f t h e ' neces sa ry 

a n d p r o p e r c lause ' w o u l d a l l ow t h e 

f ede ra l g o v e r n m e n t a r e a c h far 

b e y o n d t h e i n t e n t i o n s o f t h e C o n s t i 

t u t i on ' s f ramers ." W i t h i n 2 0 years t h e 

S u p r e m e C o u r t w o u l d e n d o r s e 

H a m i l t o n ' s v iew. 

D e s p i t e t h i s a n d s o m e o t h e r 

n o t a b l e se tbacks in t h e n i n e t e e n t h 

c e n t u r y , for m o s t o f t h e first h u n d r e d 

years o f A m e r i c a n h is tory , C o n g r e s s , t h e p r e s i d e n t , a n d 

t h e c o u r t s t o o k fairly se r ious ly t h e idea t h a t t h e federa l 

g o v e r n m e n t s h o u l d b e l i m i t e d a n d t h a t t h e T e n t h 

A m e n d m e n t — s t a t i n g t h a t a n y p o w e r s n o t d e l e g a t e d t o 

t h e n a t i o n a l g o v e r n m e n t b y t h e C o n s t i t u t i o n are 

r e s e r v e d t o t h e states o r t o t h e p e o p l e — s t i l l h a d s o m e 

m e a n i n g . T h e real d a m a g e c a m e in t h e t w e n t i e t h c e n t u 

ry. As t h e C a t o Ins t i tu te ' s R o g e r P i l o n t o l d a S e n a t e 

s u b c o m m i t t e e in 2 0 0 5 : 

Conventional 
wisdom still holds 
that the Progressive 
era was in large part a 
response to a growing 
monopolization and 
concentration of 
economic power in 
fewer and fewer 
hands around the 
start of the twentieth 
century. The exact 
opposite is more 
the case. 

T h e g rea t c o n s t i t u t i o n a l c h a n g e t o o k p lace in 

1 9 3 7 a n d 1 9 3 8 , d u r i n g t h e N e w D e a l , all w i t h o u t 

bene f i t o f c o n s t i t u t i o n a l a m e n d m e n t ; b u t t h e seeds 

for t h e c h a n g e h a d b e e n s o w n we l l be fo re tha t , d u r 

i n g t h e Progress ive Era . . . . 

S e a r c h t h e C o n s t i t u t i o n as y o u wi l l , y o u wi l l f ind 

n o a u t h o r i t y for C o n g r e s s t o a p p r o p r i a t e a n d s p e n d 

federal funds o n e d u c a t i o n , a g r i c u l t u r e , disaster relief, 

r e t i r e m e n t p r o g r a m s , h o u s i n g , h e a l t h care , day care, 

t h e arts , p u b l i c b r o a d c a s t i n g — t h i s list is endless . . . . 

[ T ] h e C o n s t i t u t i o n says, in effect, tha t 

e v e r y t h i n g tha t is n o t a u t h o r i z e d — t o 

t h e g o v e r n m e n t . . . is f o r b i d d e n . [ T h e ] 

Progress ives t u r n e d tha t o n its h e a d : 

E v e r y t h i n g t h a t is n o t f o r b i d d e n is 

a u t h o r i z e d . 

I 
How We Got Here 

r e c e n t l y asked a class o f m i n e t o 

s p e c u l a t e j u s t h o w t h e U n i t e d States 

m o v e d f r o m h a v i n g a n a t i o n a l g o v e r n 

m e n t t h a t M a d i s o n d e s c r i b e d as h a v i n g 

p o w e r s t h a t w e r e " f e w a n d d e f i n e d " t o 

o n e t h a t d o e s n ' t h e s i t a t e t o s p e n d b i l 

l ions o f t ax do l la rs o n e v e r y t h i n g f r o m 

space e x p l o r a t i o n t o " p r o - m a r r i a g e 

p r o g r a m s . " N o n e o f m y s t u d e n t s c o u l d 

say, b u t it is i n t e r e s t i n g t o n o t e t h a t a 

s igni f icant shift away f r o m l i b e r t y a n d 

t o w a r d i n t e r v e n t i o n i s m c a m e at t h e 

b e h e s t o f s o - c a l l e d "capi ta l i s t e n t r e p r e 

n e u r s " d u r i n g t h e P rogress ive p e r i o d . 

C o n v e n t i o n a l w i s d o m still h o l d s 

t h a t t h e P r o g r e s s i v e e ra was in l a rge p a r t a r e s p o n s e t o 

a g r o w i n g m o n o p o l i z a t i o n a n d c o n c e n t r a t i o n o f e c o 

n o m i c p o w e r in f e w e r a n d f e w e r h a n d s a r o u n d t h e s tar t 

o f t h e t w e n t i e t h c e n t u r y . T h e e x a c t o p p o s i t e is m o r e 

t h e case. U n r e l e n t i n g c o m p e t i t i o n a n d m a r k e t u n c e r 

t a in t i e s l e d l a rge bus ine s s i n t e r e s t s t o l o b b y g o v e r n m e n t 

for r e g u l a t i o n s d e s i g n e d t o stifle t h e i r c o m p e t i t o r s . As 

M a r x i s t h i s t o r i a n G a b r i e l K o l k o n o t e d in his classic, 

The Triumph of Conservatism: 
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A r t h u r E . F o u l k e s 

C o m p e t i t i o n was u n a c c e p t a b l e t o m a n y key bus iness 

a n d f inancia l in te res t s . . . . As n e w c o m p e t i t o r s s p r a n g 

u p , a n d as e c o n o m i c p o w e r was diffused t h r o u g h o u t 

a n e x p a n d i n g n a t i o n , it b e c a m e a p p a r e n t t o m a n y 

i m p o r t a n t b u s i n e s s m e n t h a t o n l y t h e n a t i o n a l g o v 

e r n m e n t c o u l d r a t i ona l i ze t h e e c o n o m y . . . . I r o n i c a l 

ly, c o n t r a r y t o t h e c o n s e n s u s o f h i s t o r i ans , it was not 

the existence of monopoly that caused the federal government 

to intervene in the economy, but lack of it [ emphas i s 

a d d e d ] . 

Yet th is inc rease in g o v e r n m e n t p o w e r d i d n o t t ake 

p l ace in a v a c u u m ; p u b l i c o p i n i o n h a d t o a l low it. As 

R o b e r t H i g g s n o t e d i n his i m p o r t a n t b o o k Crisis and 

Leviathan, " I d e o l o g y , w h i c h s o m e refer t o m o r e v a g u e l y 

as ' p u b l i c o p i n i o n , ' m u s t h a v e p layed an i m p o r t a n t pa r t , 

at least a dec is ive p e r m i s s i v e ro le . . . . If p e o p l e gene ra l ly 

h a d o p p o s e d B i g G o v e r n m e n t o n p r i n c i p l e , free m a r k e t s 

c o u l d scarce ly have b e e n a b a n d o n e d as t h e y have b e e n 

d u r i n g t h e past s even ty years . " 

A related v i e w takes t h e i m p o r t a n c e o f ideo logy a step 

fur ther by suggest ing that t h e C o n s t i t u t i o n never really limit

ed the government at all. F o r m e r F E E pres ident D o n a l d 

B o u d r e a u x wr i tes , " [ T ] h e cons t i tu t ion is t h e d o m i n a n t i d e 

o logy w i t h i n u s — a n ideo logy that de t e rmines w h a t w e p e r 

mi t each o t h e r to do , as well as w h a t w e p e r m i t g o v e r n m e n t 

t o do . N o w o r d s o n p a r c h m e n t . . . will ever over r ide the 

prevail ing bel ief system o f t h e p e o p l e w h o f o r m a polity." 

I n o t h e r w o r d s , ideas c o u n t m o r e t h a n art icles a n d 

a m e n d m e n t s . As t h e A m e r i c a n p e o p l e have c o m e to 

e x p e c t m o r e f r o m t h e i r g o v e r n m e n t , t h e size o f t ha t 

g o v e r n m e n t has g r o w n a n d t h e i r " c o n s t i t u t i o n a l t o l e r 

a n c e " has g r o w n w i t h it, all b u t w a s h i n g away A m e r i c a ' s 

classical- l iberal r o o t s . M o d e r n po l i t i ca l l eaders have 

f o u n d this t o t h e i r a d v a n t a g e . As g o v e r n m e n t e x p a n d s , 

t h e i r po l i t i ca l p o w e r a n d i n f l u e n c e e x p a n d w i t h it. 

F e w e r a n d fewer aspects o f life are left t o p r i va t e i n d i 

v idua l s , w h i l e m o r e a n d m o r e dec i s ions are m a d e b y 

g o v e r n m e n t officials. T h i s m a y b e cal led " d e m o c r a c y , " 

b u t it is c lear ly t h e s u b s t i t u t i n g o f t h e p u b l i c a n d t h e 

po l i t i ca l for t h e p r i v a t e a n d t h e v o l u n t a r y — t h a t is, t h e 

c o e r c i v e for t h e peace fu l . 

A s n o t e d , m a n y c o n t e m p o r a r y cr i t ics o f cap i ta l i sm 

be l i eve a " t r u e " d e m o c r a c y m e a n s a p o w e r f u l s tate ro le 

in p r o m o t i n g e c o n o m i c equal i ty , " fa i r " l a b o r c o n d i t i o n s , 

"socia l ly r e s p o n s i b l e " e c o n o m i c g r o w t h , a n d so o n . 

T h e i r p lans always invo lve g r e a t e r res t r i c t ions o n p r i va t e 

p r o p e r t y r igh t s a n d o t h e r p e r s o n a l f r e e d o m s . A n d w h i l e 

t h e y be l i eve t h e y are p r o m o t i n g equali ty, t h e i r v i s ion 

necessar i ly impl i e s a t r e m e n d o u s inequality o f pol i t ica l 

p o w e r . As e c o n o m i s t P e t e r B a u e r o n c e n o t e d , " T h e s u c 

cessful p u r s u i t o f t h e u n h o l y grai l o f e c o n o m i c equa l i ty 

w o u l d e x c h a n g e t h e p r o m i s e d r e d u c t i o n o r r e m o v a l o f 

differences in i n c o m e a n d w e a l t h for m u c h g rea t e r a c t u 

al i n e q u a l i t y o f p o w e r b e t w e e n ru le rs a n d subjects ." 

"Fat Cats" for Capitalism? 

To p r o m o t e t h e i r case, m a n y o f capi ta l ism's cr i t ics 

assert t h a t o n l y c o r p o r a t e "fat c a t s " bene f i t f r o m 

e c o n o m i c f r e e d o m . B u t as M a d s e n P i r i e n o t e d in his 

essay " N i n e Lies a b o u t C a p i t a l i s m , " " I f cap i ta l i sm really 

s e r v e d t h e in te res t s o f b u s i n e s s m e n , t h e n m o r e o f t h e m 

w o u l d b e in favor o f i t ." As n o t e d , s o m e o f t h e m o s t 

d a m a g i n g a n d p o w e r f u l o p p o n e n t s o f t r u l y free m a r k e t s 

have b e e n , a n d c o n t i n u e t o b e , bus iness l eaders . T h i s is 

u n s u r p r i s i n g . W h e n m a r k e t s are free, b u s i n e s s m e n are 

t h e se rvan ts o f c o n s u m e r s a n d t h o s e w h o fail t o satisfy 

c o n s u m e r s are u l t i m a t e l y d o o m e d . Yet it is this u n c e r 

t a i n t y t h a t leads t o g r e a t e r overal l p rospe r i ty . T h e prof i t 

( and loss) sys t em, so d e c r i e d b y an t i -capi ta l i s t s , is t h e 

s p r i n g b o a r d for c o n s t a n t i n n o v a t i o n a n d g r e a t e r p r o 

d u c t i v i t y — i n o t h e r w o r d s , i m p r o v e d l i v ing s tandards 

for e v e r y o n e . 

D e m o c r a c y a n d l i b e r t y c a n coex i s t o n l y if p u b l i c 

o p i n i o n favors p r i v a t e p r o p e r t y r i gh t s a n d i n d i v i d u a l 

f r e e d o m ove r c o e r c i o n . C a p i t a l i s m , n o t d e m o c r a c y , 

imp l i e s j u s t th is so r t o f l i be r ty ; d e m o c r a c y o n l y imp l i e s 

t h a t g o v e r n m e n t is d i r e c t e d by mass o p i n i o n . Today, 

b e c a u s e l i be r ty is o f t en c o n f u s e d w i t h t h e " r i g h t t o 

v o t e , " t r u e l i b e r t y is m o r e a n d m o r e t h r e a t e n e d b y 

e x p a n d e d a n d e x p a n d i n g " d e m o c r a c y . " Yet, as J o h n 

W e n d e r s has n o t e d (in w o r d s I w o u l d love t o see 

e m b l a z o n e d o n a m o n u m e n t s o m e w h e r e in W a s h i n g 

t o n ) , " F r e e d o m is n o t m e a s u r e d b y t h e abi l i ty t o v o t e . It 

is m e a s u r e d b y t h e b r e a d t h o f t h o s e t h ings o n w h i c h w e 

d o n o t v o t e . " 

To l imi t t h e r e a c h o f g o v e r n m e n t in a d e m o c r a t i c 

sys t em m a y i n d e e d b e l i m i t i n g t h e r e a c h o f d e m o c r a c y 

itself. Yet this is n o b a d t h i n g if b y l i m i t i n g t h e r e a c h o f 

d e m o c r a c y w e are in t u r n s e c u r i n g l iberty. (jf| 
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p r o d u c e d a n o t h e r p a g e - o n e s t o r y p u r p o r t i n g t o 

s h o w t h a t l i v ing s t andards for m a n y A m e r i c a n s 

have fallen, this t i m e b e c a u s e w a g e s in r e c e n t years have 

fai led t o k e e p u p w i t h in f la t ion . T h i s has b e e n h a p p e n 

i n g d e s p i t e r i s i ng p r o d u c t i v i t y a n d e v e n t a k i n g i n t o 

a c c o u n t t h e shift f r o m cash t o n o n c a s h benef i t s , s u c h as 

m e d i c a l i n s u r a n c e . M e a n w h i l e , profi ts are u p . 

In o t h e r w o r d s , w o r k e r s a ren ' t g e t t i n g t h e i r "fair 

s h a r e " o f e c o n o m i c g r o w t h . 

T h e s t o r y was f o l l o w e d b y a census r e p o r t s h o w i n g 

t h a t w h i l e h o u s e h o l d e a r n i n g s rose , i n d i v i d u a l e a r n i n g s 

fell. M o r e o v e r , t h e C e n s u s B u r e a u f o u n d t h a t t h e p o v e r 

ty ra te has i m p r o v e d o n l y slightly. 

T h e n e x t t h i n g t o h a p p e n was equa l ly p r e d i c t a b l e . 

T h o s e w h o are u n e a s y a b o u t t h e m o r a l s ta tus o f t h e 

m a r k e t e c o n o m y c l a i m e d c o n f i r m a t i o n in t h e n u m b e r s . 

A n d t h o s e w h o favor t h e m a r k e t e i t h e r d i s p u t e d t h e 

n u m b e r s , a r g u i n g t h a t t h e e c o n o m y has p r o d u c e d a b e t 

t e r o u t c o m e t h a n t h e o n e p o r t r a y e d , o r said t h e results 

w e r e as t h e y s h o u l d b e , g i v e n c u r r e n t s u p p l y a n d 

d e m a n d for l a b o r a n d p r o d u c t s . 

T h a t is, b o t h sides a g r e e d t h a t t h e s e n u m b e r s reflect , 

o r p u r p o r t t o reflect , t h e o u t c o m e s o f a n e c o n o m i c sys

t e m in w h i c h m a r k e t forces are p e r m i t t e d t o o p e r a t e 

freely. B u t h e r e w e h a v e a p r o b l e m . M a r k e t forces are 

a n d h a v e b e e n sys temat ica l ly d i s t o r t e d t h r o u g h g o v e r n 

m e n t i n t e r v e n t i o n . T h e r e is n o laissez faire. W h i l e A m e r 

i can soc i e ty is o r g a n i z e d o n m a r k e t l ines , t h e m a r k e t is 

i n t e r f e r e d w i t h all a l o n g t h e way. So w h a t e v e r t h e c u r 

r e n t i n c o m e " d i s t r i b u t i o n " m a y b e re f lec t ing , it d o e s n o t 

reflect a s y s t e m o f e c o n o m i c f r e e d o m u n r e s t r i c t e d b y 

g o v e r n m e n t fiat. 

I n c o m e statistics are l ike s c r ip tu re s o r t h e C o n s t i t u 

t i o n : seek a n d ye shall find. T h i s is n o t t o say t h e y c a n tell 

us n o t h i n g , b u t t h e social w o r l d is c o m p l e x , a n d it s e e m s 

awful ly easy t o f ind w h a t e v e r y o u ' r e l o o k i n g for. Al l y o u 

have t o d o is s tar t y o u r g r a p h at a year t h a t wi l l y i e ld t h e 

c u r v e y o u w a n t . O r leave o u t s o m e t h i n g s . O r use an 

i n d e x t h a t overs ta tes , o r u n d e r s t a t e s , in f la t ion . O r m o v e 

b a c k a n d f o r t h b e t w e e n m e d i a n s a n d averages , o r 

b e t w e e n ind iv idua l s a n d h o u s e h o l d s . T h e r e are m a n y 

ways t o ge t w h e r e y o u ' r e g o i n g . 

S p e c t a t o r s t o t h e s e statistical s n o w b a l l fights wi l l 

c h o o s e sides a c c o r d i n g to t h e i r va lues . T h o s e w h o t h i n k 

t h e m a r k e t is m o r a l l y w a n t i n g wi l l a c c e p t t h e g l o o m y 

p i c t u r e . T h o s e w h o see n o m o r a l d e f i c i e n c y wi l l 

e m b r a c e t h e o p t i m i s t i c a c c o u n t . E a c h s ide w i l l feel c o n 

f i r m e d in its w o r l d v i e w . 

C r i t i c s o f t h e Times analysis s e e m t o have t h e 

s t r o n g e r case, t h o u g h , as n o t e d , t h e p i c t u r e is c o m p l e x . 

Y o u o n l y h a v e t o w a t c h p e o p l e o f v a r i o u s s o c i o 

e c o n o m i c c a t e g o r i e s w a l k d o w n t h e s t ree t b e a r i n g a 

va r i e t y o f e l e c t r o n i c c o n v e n i e n c e s t o see t h a t there ' s 

s o m e t h i n g c o u n t e r i n t u i t i v e a b o u t t h e c l a im t h a t e c o 

n o m i c c o n d i t i o n s have s t a g n a t e d o r d e t e r i o r a t e d ove r 

t h e last 3 0 y e a r s — t h o u g h h o w m u c h easy c r ed i t ( t hanks , 

g o v e r n m e n t ) has t o d o w i t h this is u n c l e a r . 

N e v e r t h e l e s s , t h e c o n t e s t ove r statistics dis t racts us 

f rom s o m e t h i n g m o r e i m p o r t a n t . 

In Anarchy, State, and Utopia, R o b e r t N o z i c k a r g u e d 

t h a t a g i v e n w e a l t h o r i n c o m e d i s t r i b u t i o n can ' t b e 

j u d g e d o u t s i d e its h i s to r i ca l c o n t e x t . T h e m o r a l l y r e l e 

v a n t q u e s t i o n t o ask is n o t " W h e r e are w e ? " b u t r a the r , 

" H o w ' d w e ge t h e r e ? " 

I n a m a r k e t - b a s e d e c o n o m y w e a l t h a n d i n c o m e are 

t h e results o f t r ansac t i ons . T h e r e is n o c e n t r a l s to re f r o m 

w h i c h a c u s t o d i a n d i s t r i bu t e s largess t o v a r i o u s g r o u p s 

arbi t rar i ly . I n t h e n o r m a l c o u r s e o f even t s , u n e q u a l 

w e a l t h a n d i n c o m e are t o b e e x p e c t e d b e c a u s e s o m e 

p e o p l e wi l l m a k e b e t t e r e c o n o m i c dec i s ions t h a n o t h e r s . 

A f e w e n t r e p r e n e u r s saw t h e fu tu re va lue o f t h e 

r e sou rce s t h a t g o i n t o f i be r -op t i c s l o n g b e f o r e t h e rest o f 

us d id . H i g h i n c o m e s are t h e r ewards c o n s u m e r s b e s t o w 
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o n t h o s e w h o act o n s u c h ins ights . It is a m i s t a k e t o 

t h i n k t h a t t a m p e r i n g w i t h t h e r ewards sys t em w o u l d 

h a v e n o effect o n t h e dec i s ions o f p r o d u c e r s . 

L i k e w i s e , t h e " s h a r e s " o f i n c o m e " a l l o c a t e d " t o 

e m p l o y e r s a n d e m p l o y e e s are d e t e r m i n e d b y coun t l e s s 

m i c r o t r a n s a c t i o n s . T h i s is n o t a m a c r o e c o n o m i c p rocess . 

T h e k e y issue is w h e t h e r t r ansac t ions are vo lun ta ry . 

If so, t h e r e su l t i ng s p e c t r u m o f w e a l t h a n d i n c o m e , a n d 

t h e i r d iv i s ion a m o n g e c o n o m i c g r o u p s , are l e g i t i m a t e 

b e c a u s e t h e y e m e r g e f r o m t h e p re f e r ences o f e v e r y o n e 

w h o pa r t i c ipa t e s in t h e m a r k e t . If n o t , t h e l e g i t i m a c y o f 

t h e d iv i s ion is t a i n t e d b e c a u s e s o m e have forcibly subs t i 

t u t e d t h e i r p r e f e r e n c e s for t h o s e o f o t h e r s . 

T h u s in A d a m Smi th ' s " s y s t e m o f n a t u r a l l iberty," 

w h e r e t r ansac t i ons are c o n s e n s u a l , e c o n o m i c i n e q u a l i t y 

is n o t a m a t t e r for p u b l i c pol icy . T h e " p r o p e r " d iv i s ion 

o f w e a l t h is t h e o n e t h a t results f r o m t h e free e x c h a n g e s 

p e o p l e m a k e . T h e r e is n o c r i t e r i o n e x t e r n a l t o t h e m a r 

ke t p roces s . 

H o w e v e r , w e live n o t i n a sy s t em o f n a t u r a l l i be r ty 

b u t i n a m i x e d c o r p o r a t i s t e c o n o m y , in w h i c h s o m e 

t r ansac t ions are i n v o l u n t a r y ( e m i n e n t d o m a i n , t ax t r a n s 

fers) a n d e v e n v o l u n t a r y t r ansac t ions are t o u c h e d b y 

c o e r c i o n . F o r e x a m p l e , w h y is t h e r e an in f la t ion for 

w a g e s t o k e e p u p w i t h ? G o v e r n m e n t dep rec i a t e s t h e 

c u r r e n c y a n d increases t h e cost o f l iv ing t h r o u g h c e n 

t r a l - b a n k i n g po l i c i e s . T h a t ' s a fo rced t ransfer o f p u r c h a s 

i n g p o w e r f r o m m o s t w o r k e r - c o n s u m e r s t o po l i t i c i ans 

a n d p r i v i l e g e d in te res t s . M o r e o v e r , a n ar ray o f g o v e r n 

m e n t po l i c ies p u s h u p t h e p r i c e o f basic c o m m o d i t i e s , 

s u c h as oil , aga in ra i s ing t h e cost o f l iv ing . 

O t h e r t ransac t ions are t a in t ed by force. W h e n y o u b u y 

sugar, tha t v o l u n t a r y e x c h a n g e is affected by t h e forcible 

exc lu s ion o f large quan t i t i e s o f La t in A m e r i c a n a n d 

Afr ican sugar f rom t h e U .S . m a r k e t . W h e n y o u b u y a 

h o u s e o r r en t a n a p a r t m e n t , tha t e x c h a n g e is affected b y 

z o n i n g laws, g o v e r n m e n t l a n d - h o l d i n g s , a n d m y r i a d o t h e r 

i n t e r v e n t i o n s . W h e n y o u pu rchase m e d i c a l i n su rance (or 

are u n a b l e t o ) , tha t e x c h a n g e (or p o t e n t i a l e x c h a n g e ) is 

c o l o r e d b y regu la t ions tha t p e r m e a t e t h e i n su rance a n d 

m e d i c a l indus t r i e s . N o t h i n g is u n t o u c h e d by g o v e r n m e n t , 

tha t is t o say, c o e r c i o n . A n d since free e x c h a n g e genera tes 

processes tha t are socially beneficial , e x c h a n g e tha t is 

forced o r t a in ted by force is d e t r i m e n t a l . 

A Little Freedom Goes a Long Way 

I f l iv ing s tandards r ise u n d e r a co rpo ra t i s t sys tem, it 

j u s t goes t o s h o w tha t e v e n h a m p e r e d e c o n o m i c l i b 

e r t y i m p r o v e s th ings . B u t w e m u s t n ' t m i s t ake r i s ing l iv

i n g s tandards for f r e e d o m , w h i c h is w h a t s o m e m a r k e t 

advoca t e s s e e m t o d o . It is per fec t ly cons i s t en t t o m a i n 

ta in t h a t w o r k e r s are r i c h e r t h a n ever and t ha t t h e y are 

n o t as r i ch as t h e y w o u l d b e in a free m a r k e t . 

As R u s s e l l R o b e r t s says, " W h a t keeps m y wages h i g h 

(and yours ) is o u r a l te rna t ives ." O u r focus the re fo re 

s h o u l d b e o n h o w t h e state a n d its c l ients l imi t o u r a l te r 

nat ives . W h y d o ega l i t a r ian cri t ics o f t h e m a r k e t d e m a n d 

a h i g h e r m i n i m u m w a g e , m o r e - p r o g r e s s i v e t axa t i on , a n d 

d e m e a n i n g h a n d o u t s r a t h e r t h a n an e n d t o business 

p r iv i l eges a n d o t h e r edic ts t ha t m a k e it h a r d e r t o start 

n e w en te rp r i ses? Y o u ' d t h i n k s o m e o n e c o n c e r n e d a b o u t 

e x t r e m e i n c o m e i n e q u a l i t y a n d w e a k l a b o r - b a r g a i n i n g 

p o w e r w o u l d l o o k for ways t o p r o m o t e more o p t i o n s , 

i n c l u d i n g s e l f - e m p l o y m e n t o p p o r t u n i t i e s , for w o r k e r s . 

W h i l e activists t h i n k a b o u t h o w e m p l o y e e s can ge t m o r e 

o u t o f t h e i r bosses ( w h i c h is o f d u b i o u s gene ra l va lue) , 

t h e y n e g l e c t t h e th ings tha t r e d u c e c h o i c e : taxes o n sav

ings a n d capi ta l a c c u m u l a t i o n ( i n c l u d i n g t h e payrol l tax) , 

inf la t ion , l i cens ing , l a n d - u s e con t ro l s , r egu l a t i ons o n 

h o w to d o bus iness , pa t en t s , a n d a n y t h i n g else tha t ra is 

es t h e cos t o f s e t t i ng u p en t e rp r i s e s a n d h i r i n g w o r k e r s . 

B u r e a u c r a c y is t h e c o m m o n man ' s a n d w o m a n ' s enemy . 

B u t it's t h e b i g p r o t e c t i o n i s t - m i n d e d i n c u m b e n t firm's 

f r iend . 

W h e n m a r k e t advoca tes b e c o m e p r e o c c u p i e d w i t h 

i n c o m e statistics, t h e i n t e r v e n t i o n i s t s w i n t h e h o m e - f i e l d 

a d v a n t a g e b e c a u s e t h e y ' v e d i r e c t e d a t t e n t i o n away f rom 

i n t e r f e r e n c e w i t h v o l u n t a r y e x c h a n g e . M a r k e t advoca tes 

ce r t a in ly s h o u l d e x p o s e statistical dece i t w h e r e n e c e s 

sary, b u t r a t h e r t h a n p l ay ing defense full t i m e , t h e y 

w o u l d d o b e t t e r t o g o o n offense against t h o s e w h o 

w o u l d in te r fe re w i t h free c h o i c e . @ 
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Are Highways Subsidized? 

B Y R A N D A L O'TOOLE 

I have always l o v e d t ra ins . I a m a n a r d e n t cyclist , a n d 

I n e v e r pa r t i cu l a r l y l iked a u t o m o b i l e s . So I always 

t o o k it for g r a n t e d t h a t t h e r e a s o n m o s t A m e r i c a n s 

d r ive a n d p a s s e n g e r t ra ins h a v e n e a r l y d i s a p p e a r e d is t h a t 

o u r h i g h w a y s are unfa i r ly subs id ized . I felt pa r t i cu l a r ly 

i n c e n s e d t h a t t h e I n t e r s t a t e H i g h w a y S y s t e m , w h i c h 

t o o k bus iness f r o m t h e ra i l roads , was so heav i ly subs i 

d i z e d . 

As t h e say ing goes , o u r b igges t p r o b l e m s are n o t w h a t 

w e d o n ' t k n o w , b u t w h a t w e t h i n k w e k n o w t h a t isn ' t so. 

O n e day I l o o k e d u p t h e da ta t o f ind o u t j u s t h o w m u c h 

m o n e y federa l , s tate, a n d loca l g o v e r n m e n t s s p e n t subs i 

d i z i n g h i g h w a y s . I was s t u n n e d t o l e a r n : 

• T h e I n t e r s t a t e H i g h w a y S y s t e m was bu i l t w i t h o u t 

a d i m e o f subsidy, b e i n g f u n d e d en t i r e ly w i t h gas 

taxes a n d o t h e r h i g h w a y - u s e r fees; 

• F o r t h e last 6 0 years v i r tua l ly n o federa l m o n e y a n d 

v e r y l i t t le s tate m o n e y o t h e r t h a n h i g h w a y - u s e r 

fees have b e e n s p e n t o n a n y h i g h w a y s o r roads ; 

• C i t i e s a n d c o u n t i e s , h o w e v e r , d o s p e n d p r o p e r t y , 

i n c o m e , a n d sales taxes s u b s i d i z i n g n e w loca l roads 

a n d s t reet m a i n t e n a n c e ; 

• B u t t hese subs id ies are p a r t l y offset b y d ive r s ions o f 

federa l a n d s tate h i g h w a y - u s e r fees t o mass t rans i t 

a n d o t h e r n o n h i g h w a y p r o g r a m s ; 

• B o t t o m l ine : u se r fees c o v e r nea r ly 9 0 p e r c e n t o f 

t h e to ta l a m o u n t s p e n t o n h i g h w a y c o n s t r u c t i o n , 

m a i n t e n a n c e , a n d o p e r a t i o n s . 

I n 1 9 1 9 m y h o m e state o f O r e g o n was t h e first s tate 

t o d e d i c a t e a gaso l ine t ax t o h i g h w a y s , roads , a n d streets . 

A t t h a t t i m e gas taxes cos t less t o a d m i n i s t e r t h a n tol l 

roads a n d as a u se r fee t h e y s e e m e d t o b e j u s t as fair. B y 

1 9 3 2 , w h e n C o n g r e s s d e d i c a t e d t h e first federa l gas t ax 

t o roads , e v e r y o t h e r s tate h a d f o l l o w e d O r e g o n ' s e x a m 

p le a n d n e a r l y 6 0 p e r c e n t o f t h e m o n e y s p e n t o n roads 

c a m e f r o m s u c h taxes . Even tua l ly , states c h a r g e d t r u c k e r s 

w e i g h t - m i l e fees a n d v e h i c l e - r e g i s t r a t i o n cha rges . F e d e r 

al t i re taxes w e r e also i n c l u d e d i n h i g h w a y funds . 

A U . S . D e p a r t m e n t o f T r a n s p o r t a t i o n a n n u a l r e p o r t 

ca l led Highway Statistics reveals t ha t i n 2 0 0 4 h i g h w a y -

use r r e v e n u e s t o t a l e d w e l l ove r $ 1 0 0 b i l l i on . N e a r l y $ 2 1 

b i l l i on o f this was d i v e r t e d t o mass t rans i t a n d o t h e r 

n o n h i g h w a y p r o g r a m s b u t s h o u l d still b e c o u n t e d as 

h i g h w a y - u s e r fees. 

A t t h e s a m e t i m e , n e a r l y $ 3 9 b i l l i on was s p e n t o n 

h i g h w a y s o u t o f p r o p e r t y taxes a n d o t h e r taxes . O f t h e 

to ta l a m o u n t s p e n t o n h i g h w a y s in 2 0 0 4 , t h e n , n e t s u b 

sidies a m o u n t e d t o $ 3 9 b i l l i on m i n u s $ 2 1 b i l l ion , o r 

a b o u t $ 1 8 b i l l i on . T h i s is a b o u t 12 p e r c e n t o f to ta l 

s p e n d i n g o n r o a d c o n s t r u c t i o n , m a i n t e n a n c e , a n d o p e r 

a t ions s u c h as h i g h w a y pa t ro l s . (See table H F - 1 0 o f High

way Statistics 2004.) 

T h e m y t h o f i n t e r s t a t e h i g h w a y subs id ies is m o s t p e r 

n i c i o u s b e c a u s e it s u p p o r t s c la ims t h a t p o s t w a r s u b u r 

b a n i z a t i o n is s o m e k i n d o f p l o t r a t h e r t h a n t h e p r e f e r r e d 

c h o i c e o f m o s t A m e r i c a n famil ies . F o r m e r M i l w a u k e e 

M a y o r J o h n N o r q u i s t , for e x a m p l e , a rgues tha t i n t e r s t a t e 

subsidies i n t e r f e r ed w i t h t h e free m a r k e t a n d t h a t i n t e r 

state h i g h w a y s bu i l t t h r o u g h t h e hea r t s o f ci t ies d r a i n e d 

t h e m o f j o b s a n d res iden t s . I n reality, federa l h i g h w a y 

p l a n n e r s o r i g ina l l y e x p e c t e d t o bypass t h e cit ies a n d it 

was o n l y l o b b y i n g b y u r b a n m a y o r s , i n c l u d i n g N o r q u i s t ' s 
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R a n d a l O ' T o o l e 

p r e d e c e s s o r , t h a t c o n v i n c e d C o n g r e s s t o r u n t h e h i g h 

ways t h r o u g h ci t ies . As H a r v a r d t r a n s p o r t a t i o n professor 

A l a n A l t s h u l e r obse rves , t h o s e h i g h w a y s r e d u c e d i n n e r -

c i ty c o n g e s t i o n a n d p r o b a b l y h e l p e d save m a n y d o w n 

t o w n s . 

W h i l e I d o n ' t a p p r o v e o f t h e $ 1 8 b i l l i on subs idy for 

o t h e r roads , it is t r iv ia l c o m p a r e d w i t h t h e nea r ly 4 .7 

t r i l l i on p a s s e n g e r - m i l e s c a r r i e d o n A m e r i c a n h i g h w a y s 

in 2 0 0 4 (Highway Statistics, t ab le V M - 1 ) . T h i s is less t h a n 

0 .4 cen t s p e r p a s s e n g e r - m i l e . Af ter ad jus t ing for inf la

t i o n , b a c k issues o f Highway Statistics s h o w tha t t h e to ta l 

subs idy ove r t h e past 8 4 years has ave raged less t h a n 0 .5 

cen t s p e r p a s s e n g e r - m i l e . T h e cos t p e r m i l e is e v e n l o w e r 

if w e a t t r i b u t e p a r t o f it t o t h e 1.1 t r i l -

l i o n t o n - m i l e s o f f re ight c a r r i e d o n 

h i g h w a y s e a c h yea r (National Trans

portation Statistics 2004, t ab le l - 4 6 a ) . 

O n a s t a t e - b y - s t a t e basis t h e subs i 

dies r a n g e f r o m 2 .6 cen t s p e r p a s s e n 

g e r - m i l e i n Alaska t o m i n u s 0 .6 cen t s 

i n M a r y l a n d . E i g h t states in a d d i t i o n 

t o M a r y l a n d d ive r t e n o u g h m o n e y 

f r o m t h e i r gas taxes so t h a t h i g h w a y 

users pay m o r e fees t h a n t h e states 

ac tua l ly s p e n d o n roads . A t t h e o t h e r 

e n d o f t h e scale, seven states a n d t h e 

D i s t r i c t o f C o l u m b i a j o i n Alaska i n 

s p e n d i n g m o r e t h a n a p e n n y p e r p a s 

s e n g e r - m i l e in subs id ies t o roads . S u b 

sidies in t h e r e m a i n i n g 3 2 states are 

b e t w e e n 0 a n d 1 c e n t p e r p a s s e n g e r -

m i l e . 

A case c o u l d b e m a d e t h a t s o m e o f 

t h e s e loca l e x p e n s e s are n o t e v e n s u b 

sidies t o d r i v i n g . S t ree ts ex i s t ed a n d w e r e p a i d for b y 

loca l taxes l o n g b e f o r e a u t o m o b i l e s . I n m o s t m o d e r n 

subd iv i s ions , d e v e l o p e r s b u i l d t h e streets a n d d e e d t h e m 

ove r t o t h e c i ty o r c o u n t y , w h i c h t h e n has t o pay o n l y 

for m a i n t e n a n c e . S t r ee t m a i n t e n a n c e , s n o w r e m o v a l , a n d 

o t h e r o p e r a t i o n s are as i m p o r t a n t for p e d e s t r i a n s , 

cyclists, a n d p u b l i c safety as for a u t o d r ive rs . Still, cars 

d o m i n a t e m a n y o f t hese s treets a n d a u t o - u s e r fees 

s h o u l d pay for m o s t o f t h e i r m a i n t e n a n c e . 

R a i l a n d t rans i t a d v o c a t e s use t h e m y t h o f m a j o r 

a n d p u b l i c t ransi t .Yet a c c o r d i n g t o t h e B u r e a u o f T r a n s -

p o r t a t i o n Statistics, taxpayers pay at least 21 cen t s p e r 

p a s s e n g e r - m i l e t o subs id ize A m t r a k . Subs id ies t o p u b l i c 

t ransi t i n 2 0 0 4 averaged 6 5 cen t s p e r p a s s e n g e r - m i l e , 

says t h e A m e r i c a n P u b l i c T r a n s p o r t a t i o n Associa t ion ' s 

Transit Fact Book 2005. (For t h e r e c o r d , subsidies t o air 

t ravel are a b o u t a t e n t h o f a p e n n y p e r pas senge r -mi l e . ) 

A m t r a k a n d t ransi t subsidies have b e e n far g r ea t e r 

t h a n h i g h w a y subsidies for at least 3 5 years . I n r e c e n t 

years to ta l t ransi t subsidies have b e e n t w i c e as g rea t as 

to ta l h i g h w a y subsidies e v e n t h o u g h h i g h w a y s c a r r y a 

h u n d r e d t imes m o r e pas senge r traffic a n d t h o u s a n d s o f 

t i m e s m o r e fre ight t h a n t ransi t d o e s . 

The myth of 
interstate highway 
subsidies is most 
pernicious because 
it supports claims 
that postwar 
suburbanization is 
some kind of plot 
rather than the 
preferred choice 
of most American 
families. 

W! 
The Social Costs of the 
Automobile 

hi le h i g h w a y subsidies m a y b e 

m i n i m a l c o m p a r e d t o t h e 

a m o u n t o f w o r k t h e y p e r f o r m , I still 

b e l i eved t h a t t h e a u t o m o b i l e i m p o s e d 

large e x t e r n a l costs o n society. If o n l y 

w e c o u l d ge t p e o p l e t o d r ive less, for 

e x a m p l e , o u r air w o u l d b e far c leaner . 

T h e E n v i r o n m e n t a l P r o t e c t i o n 

A g e n c y a n d m a n y A m e r i c a n cit ies 

h a v e s p e n t m i l l i o n s o f do l l a r s o n 

n u m e r o u s creat ive p r o g r a m s a i m e d at 

r e d u c i n g d r i v i n g . T h e o n l y t h i n g tha t 

has w o r k e d t o c lean t h e air, h o w e v e r , is 

t o c lean it at t h e ta i lp ipe . T h a n k s t o 

t e c h n o l o g i c a l i m p r o v e m e n t s , o u r air is 

far c l eane r t o d a y t h a n it was in 1 9 7 0 

w h e n C o n g r e s s first passed t h e C l e a n 

A i r A c t . 

T h e average car o n t h e r o a d t o d a y p r o d u c e s a b o u t a 

t e n t h as m u c h p o l l u t i o n as cars i n 1 9 7 0 . So e v e n t h o u g h 

w e d r ive a l m o s t t h r e e t i m e s as m a n y mi les as A m e r i c a n s 

d i d in 1 9 7 0 , all o u r cars t o g e t h e r p r o d u c e less t h a n 4 0 

p e r c e n t as m u c h p o l l u t i o n . M a n y n e w cars t o d a y p r o 

d u c e j u s t o n e - h u n d r e d t h as m u c h p o l l u t i o n as 1 9 7 0 cars, 

so t h e air wi l l c o n t i n u e t o ge t c l eane r e v e n as d r i v i n g 

increases . 

T h o u g h air p o l l u t i o n is d e c l i n i n g , at least it really 

exists. O t h e r so -ca l l ed social costs o f t h e a u t o m o b i l e are 

h i g h w a y subs id ies t o jus t i fy m o r e subsidies t o A m t r a k m o r e e the rea l . Var ious a u t o cr i t ics have c h a r g e d t h e 
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A r e H i g h w a y s S u b s i d i z e d ? 

a u t o m o b i l e w i t h " l a n d - u s e i m p a c t s , " " t h e loss o f t r a n s 

p o r t a t i o n o p t i o n s " ( tha t is, h i g h - c o s t c o m p e t i t o r s ) , a n d 

t r a d e deficits d u e t o p e o p l e b u y i n g fo re ign cars . Af te r a 

massive s t u d y o f s u c h c la ims , U n i v e r s i t y o f C a l i f o r n i a 

e c o n o m i s t M a r k D e l u c c h i c o n c l u d e d in t h e Journal of 

Transportation and Statistics t h a t m o s t " r e l y o n o u t d a t e d , 

superf ic ia l , n o n g e n e r a l i z a b l e , o r o t h e r w i s e i n a p p r o p r i a t e 

s tud ies . " 

D e l u c c h i h i m s e l f e s t ima tes t h a t t h e to ta l social costs 

o f t h e a u t o m o b i l e average less t h a n 7 cen t s p e r v e h i c l e -

m i l e ( w h i c h , at a n average o c c u p a n c y 

o f 1.6 p e o p l e p e r car, w o r k s o u t t o 

a r o u n d 4 . 3 cen t s p e r p a s s e n g e r - m i l e ) . 

S t rangely , m o s t o f D e l u c c h i ' s costs are 

c o n g e s t i o n a n d a c c i d e n t s . S i n c e t h e s e 

costs are p a i d m a i n l y b y a u t o users , 

t h e y m a y n o t b e social costs at all. E v e n 

if 7 cen t s p e r m i l e is c o r r e c t , D e l u c c h i 

is t h e first t o p o i n t o u t t h a t " t h e subs i 

dies t o p u b l i c t rans i t gene ra l l y are 

m u c h g r e a t e r t h a n t h e e x t e r n a l costs o f 

a u t o m o b i l e u s e " ( " S h o u l d W e T r y t o 

G e t t h e P r i c e s R i g h t ? " Access, S p r i n g 

2 0 0 0 ) . 

T h e m o s t r e c e n t c l a im is t h a t free 

p a r k i n g is s o m e h o w a subs idy o r social 

cos t . S o m e a n t i - a u t o advoca t e s t h i n k 

office pa rks a n d s h o p p i n g malls s h o u l d 

r e q u i r e t h e i r e m p l o y e e s a n d c u s t o m e r s 

t o p a y for p a r k i n g . T h i s m a k e s as m u c h 

sense as r e q u i r i n g bus inesses t o c h a r g e 

t h e i r e m p l o y e e s t o u se office e q u i p 

m e n t o r s u p e r m a r k e t s t o c h a r g e r e n t 

for s h o p p i n g car ts . 

O t h e r a u t o skept ics c l a im t h a t t h e 

a u t o m o b i l e i m p o s e s i n c r e a s i n g costs 

o n A m e r i c a n famil ies . I n fact, da ta f r o m t h e C o m m e r c e 

D e p a r t m e n t ' s B u r e a u o f E c o n o m i c Analys is s h o w t h a t 

s ince 1 9 5 0 A m e r i c a n s h a v e c o n s i s t e n t l y s p e n t a b o u t 9 .5 

p e r c e n t o f t h e i r d i sposab le i n c o m e s o n a u t o s a n d d r i v 

i n g . T h o u g h w e ac tua l ly s p e n d a l i t t le smal le r share o f 

o u r i n c o m e s o n d r i v i n g today, w e d r i v e t h r e e t i m e s as 

m a n y mi les p e r cap i ta as w e d i d in 1 9 5 0 ( C e n s u s 

B u r e a u , Historical Statistics of the United States: Colonial 

Times to 1970). 

Some anti-auto 
advocates think office 
parks and shopping 
malls should require 
their employees and 
customers to pay for 
parking. This makes 
as much sense as 
requiring businesses 
to charge their 
employees to use 
office equipment or 
supermarkets to 
charge rent for 
shopping carts. 

The Benefits of the Automobile 

Whi le I o n c e fan tas ized a b o u t t h e h i g h costs o f t h e 

a u t o m o b i l e , I ra re ly t h o u g h t a b o u t all t h e b e n e 

fits au to s have p r o v i d e d . L ike s u b u r b a n c r i t i c J a m e s 

H o w a r d Kuns t l e r , I i m a g i n e d t h a t A m e r i c a n life be fo re 

t h e a u t o m o b i l e was " g l o r i o u s , " w i t h e v e r y o n e t a k i n g 

t ra ins o r s t ree tcars t o w o r k f r o m t h e i r " m a g n i f i c e n t 

house [ s ] s u r r o u n d e d b y c o o l p o r c h e s . " 

A l i t t le d i g g i n g in h is tory , h o w e v e r , reveals t h a t o n l y 

a t i ny f rac t ion o f A m e r i c a n c i ty dwe l l e r s l ived this w a y 

b e f o r e t h e a u t o m o b i l e . M o s t o f t h e m 

l i v e d i n t e n e m e n t s o r s l u m s a n d 

w a l k e d t o t h e i r s w e a t s h o p j o b s . W i t h 

p o o r s an i t a t i on , p o l l u t i o n f r o m n e a r b y 

indus t ry , a n d h i g h c r i m e , t h e i r lives 

w e r e a lo t less g l o r i o u s t h a n K u n s t l e r 

i m a g i n e s . I n fact, as p l a n n i n g h i s t o r i a n 

P e t e r H a l l d o c u m e n t s in his b o o k 

Cities of Tomorrow, t h e o r i g i n a l goa l o f 

m o s t ear ly t w e n t i e t h - c e n t u r y p l a n n e r s 

was t o ge t p e o p l e o u t o f t h e c r o w d e d 

cit ies a n d i n t o l o w e r - d e n s i t y s u b u r b s . 

P l a n n e r s h a d l i t t le t o d o w i t h t h e 

e x o d u s t o t h e s u b u r b s , h o w e v e r . 

Ins tead , t h e f o r t u n e s o f t h e w o r k i n g 

class t u r n e d a r o u n d w h e n H e n r y F o r d 

d e v e l o p e d t h e m o v i n g assembly l ine 

i n 1 9 1 1 , a l l o w i n g h i m t o d o u b l e 

w a g e s w h i l e h a l v i n g t h e p r i c e o f 

his cars . S u d d e n l y o r d i n a r y w o r k e r s 

c o u l d afford t o b u y t h e cars t h e y 

m a d e . T h e i r i n c r e a s e d m o b i l i t y 

a l l o w e d t h e m t o m o v e t o s i n g l e -

fami ly h o m e s t h a t p r e v i o u s l y w e r e 

o c c u p i e d o n l y b y t h e w e a l t h y a n d 

m i d d l e - c l a s s w o r k e r s w h o c o u l d 

afford t r a in o r s t r ee tca r fares. 

W i d e - s c a l e a u t o o w n e r s h i p d r a m a t i c a l l y i n c r e a s e d 

A m e r i c a n m o b i l i t y . H i s t o r y ' s m o s t i n t e n s i v e n e t w o r k 

o f i n t e r c i t y p a s s e n g e r t r a ins a n d u r b a n t r ans i t was 

f o u n d i n t h e U n i t e d Sta tes i n 1 9 2 0 . I n t h a t y e a r t h e 

a v e r a g e A m e r i c a n r o d e a b o u t 1 ,200 m i l e s p e r y e a r o n 

t h e s e p a s s e n g e r t r a ins a n d u r b a n t rans i t l ines . Today, t h e 

a v e r a g e A m e r i c a n travels a b o u t 1 6 , 0 0 0 m i l e s p e r y e a r 

b y a u t o m o b i l e . 
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T h i s 12 - fo ld inc rease in m o b i l i t y has g e n e r a t e d 

n u m e r o u s benef i t s . It is n o c o i n c i d e n c e tha t , after ad jus t 

i n g for in f la t ion , w o r k e r i n c o m e s i n c r e a s e d b y m o r e t h a n 

seven t i m e s d u r i n g t h e t w e n t i e t h c e n t u r y . T h i s is pa r t l y 

b e c a u s e t h e a u t o m o b i l e gave p e o p l e access t o m o r e a n d 

b e t t e r - p a y i n g j o b s , b u t it is also b e c a u s e t h e a u t o m o b i l e 

t r a n s f o r m e d t h o s e j o b s . 

Ford ' s h o r i z o n t a l m o v i n g assembly l ines r e q u i r e d far 

m o r e l a n d t h a n t h e ver t ica l fac tor ies t h a t p r e c e d e d t h e m . 

O n e o f Ford ' s p lan t s was a m i l e w i d e , o n e - a n d - a - h a l f 

mi l e s l o n g , a n d e m p l o y e d 1 0 0 , 0 0 0 w o r k e r s — f a r m o r e 

t h a n c o u l d live w i t h i n easy w a l k i n g d i s t ance . 

T h e m o v i n g a s sembly l ines p r o d u c e d a syne rg i s t i c 

effect: a s s e m b l y l ines i n c r e a s e d i n c o m e s so w o r k e r s 

c o u l d afford t o o w n cars , 

a n d i n c r e a s e d w o r k e r m o b i l 

i ty a l l o w e d m o r e i n d u s t r i e s 

t o b u i l d f a r - f l ung f ac to r i e s 

u s i n g m o v i n g a s sembly l ines . 

T h e s e i n d u s t r i e s m o v e d 

f r o m u r b a n c e n t e r s t o s u b 

u r b a n areas w h e r e l a n d was 

less e x p e n s i v e . S u c h i n d u s 

t r ia l s p r a w l effect ively r u l e d 

o u t o t h e r f o r m s o f c o m m u t 

i n g , so A m e r i c a n s c o u l d n o t 

poss ib ly h a v e t h e i n c o m e s 

t h e y e n j o y t o d a y w i t h o u t 

cars . 

As i n c o m e s i n c r e a s e d , ' " ' J " '~ ' : > c " x ' ' J C ' ! | C V V J > 

a u t o m o b i l e s s i m u l t a n e o u s l y 

r e d u c e d c o n s u m e r costs a n d g rea t ly i nc rea sed t h e v a r i 

e ty o f g o o d s available t o c o n s u m e r s . W i t h o u t cars, w e 

w o u l d n o t have s u p e r m a r k e t s , c l u b w a r e h o u s e s , h o m e -

i m p r o v e m e n t c e n t e r s , o r all sor ts o f o t h e r retai l c a t e 

g o r i e s a n d s h o p s . I n 1 9 1 2 a typ ica l A m e r i c a n g r o c e r y 

s to re c a r r i e d a b o u t 3 0 0 different p r o d u c t s . Today, t h e 

average s u p e r m a r k e t ca r r i e s 2 0 , 0 0 0 , m a n y c a r r y 5 0 , 0 0 0 , 

a n d a f ew c a r r y we l l ove r 1 0 0 , 0 0 0 different p r o d u c t s . 

T h i s p r o d u c t d ivers i ty is poss ib le o n l y b e c a u s e a u t o m o 

biles b r i n g t o t h e s tores a d ivers i ty o f c u s t o m e r s w h o 

m a y live m a n y mi les away. 

T h a n k s t o a u t o s , A m e r i c a n s en joy far b e t t e r h o u s i n g 

t h a n t h e y h a d a c e n t u r y ago . W h i l e t h e full benef i t s o f 

t h e a u t o m o b i l e w e r e de layed b y t h e D e p r e s s i o n a n d 

W o r l d W a r II , in t h e 15 years after 1945 U . S . h o m e o w n -

e r sh ip rates soa red f r o m 4 4 t o 6 2 p e r c e n t as mi l l i ons o f 

families fled i n n e r - c i t y t e n e m e n t s for L e v i t t o w n s a n d 

o t h e r subu rbs . 

T h i s so -ca l l ed " s p r a w l " is t h e " l a n d - u s e i m p a c t " tha t 

a u t o cr i t ics w a n t t o c o u n t as a social cost o f au tos . B u t is 

it really so b a d tha t m o r e families ge t t o live in s u b u r b a n 

h o m e s w i t h p r iva t e yards? T h e 2 0 0 0 census f o u n d tha t 

fou r o u t o f five A m e r i c a n s live in " u r b a n c lus t e r s " o f 

2 , 5 0 0 p e o p l e o r m o r e , ye t t he se u r b a n clusters o c c u p y 

j u s t 2 .6 p e r c e n t o f t h e l a n d area o f t h e U n i t e d States. 

N o t o n l y are w e n o t r u n n i n g o u t o f o p e n space, t h a n k s 

t o a u t o m o b i l i t y m o s t A m e r i c a n s en joy t h e i r o w n p r iva t e 

o p e n spaces in t h e ga rdens a n d play areas i n t he i r yards. 

A u t o m o b i l e s g r e a t l y 

e x t e n d e d p e o p l e ' s soc ia l 

o p p o r t u n i t i e s . B e f o r e t h e 

a u t o , ru ra l res idents , p a r t i c 

ular ly w o m e n , c o u l d live 

for m o n t h s at a t i m e w i t h 

o u t s ee ing a n y o n e e x c e p t 

t he i r d i rec t family m e m 

be r s . E v e n u r b a n res idents 

c o u l d b e isola ted: p e o p l e 

w h o m o v e d o u t o f t h e i r 

h o m e t o w n s m i g h t r e t u r n 

t o see t h e i r families o n l y 

o n c e o r t w i c e in t h e i r l i fe

t i m e s . T h e a u t o m o b i l e 

e l i m i n a t e d this social a n d 

familial i so la t ion . 

T h e a u t o has also o p e n e d t h e d o o r t o all sorts o f 

r e c r ea t i ona l o p p o r t u n i t i e s tha t p r ev ious ly ex is ted o n l y 

for t h e r i c h , if t h e y ex i s ted at all. Sk i ing , b a c k p a c k i n g , 

w i l d e r n e s s h i k i n g , f ly-f ishing, b o a t i n g , sur f ing , a n d 

b e a c h c o m b i n g are o n l y a f ew o f t h e m a n y o u t d o o r 

spor t s e n a b l e d by t h e a u t o m o b i l e . A c e n t u r y ago o n l y 

o n e o u t o f 6 , 0 0 0 A m e r i c a n s v is i ted Y e l l o w s t o n e Pa rk . B y 

1 9 6 5 it was m o r e t h a n o n e o u t o f 100 . 

A m o n g t h e o t h e r benef i ts o f a u t o t e c h n o l o g y are 

e m e r g e n c y m e d i c a l care , r a p i d - r e s p o n s e fire a n d p o l i c e 

serv ices , a n d t h e abi l i ty t o evacua t e in case o f na tu ra l d i s 

aster. H u r r i c a n e K a t r i n a left t h o u s a n d s o f families 

s t r a n d e d b e c a u s e N e w O r l e a n s has t h e lowes t a u t o o w n 

e r sh ip ra te o f any m a j o r A m e r i c a n city. T h e n e w s m e d i a 

In the 15 years after 1945 U.S. homeownership rates soared as families 
moved to the suburbs. 
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r e p o r t e d l e n g t h y traffic j a m s w h e n H u r r i c a n e R i t a 

t h r e a t e n e d t h e G u l f C o a s t , ye t e v e r y fami ly w i t h a n 

a u t o m o b i l e m a n a g e d t o e scape t h e p a t h o f t h e s t o r m 

l o n g b e f o r e it h i t . 

P e r h a p s m o s t i m p o r t a n t , au to s are far m o r e ega l i t a r i 

an t h a n t h e p l u s h P u l l m a n cars a n d e x p e n s i v e s t ree tcars 

o f a c e n t u r y ago . M o r e t h a n 9 2 p e r c e n t o f A m e r i c a n 

famil ies o w n at least o n e a u t o m o b i l e , a n d w h e t h e r y o u 

d r i v e a 1 9 8 5 Y u g o o r t h e latest Cad i l l ac , y o u h a v e e x a c t 

ly t h e s a m e r i g h t t o d r i v e o n a n y h ighway , road , o r s t ree t 

i n t h e n a t i o n . 

Ending Highway Subsidies 

Go v e r n m e n t f u n d i n g o f roads , e v e n t h r o u g h use r 

fees, has i n t e r f e r ed w i t h t h e free m a r k e t . B u t at least 

t h r o u g h t h e 1970s a p r i v a t e r o a d sys t em w o u l d n o t have 

l o o k e d m u c h dif ferent f r o m t h e o n e A m e r i c a bu i l t . 

B e f o r e 1 9 8 0 m o s t h i g h w a y s w e r e l o c a t e d a n d bu i l t b y 

state a n d loca l civil e n g i n e e r s w h o k n e w t h e y w e r e 

f u n d e d o u t o f u se r fees. T h e i r goals w e r e t o b u i l d safe 

a n d efficient roads , a n d t h e i r i n c e n t i v e was t o b u i l d roads 

w h e r e p e o p l e w a n t e d t o d r i v e so t h e y w o u l d p a y t h e 

u se r fees n e e d e d t o f u n d t h e roads . Subs id ies o f less t h a n 

ha l f a p e n n y p e r p a s s e n g e r - m i l e — p e r h a p s $ 6 0 t o $ 7 0 

p e r p e r s o n p e r y e a r — w o u l d have v e r y l i t t le effect o n 

A m e r i c a n travel . 

T r a n s p o r t a t i o n e n g i n e e r s largely i g n o r e d social costs 

w h e n l o c a t i n g a n d d e s i g n i n g h i g h w a y s . I n 1 9 5 0 , w h e n 

t h e In t e r s t a t e H i g h w a y S y s t e m was still i n t h e p l a n n i n g 

s t ages , t r a n s p o r t a t i o n e c o n o m i s t S h o r e y P e t e r s o n 

w a r n e d against t r y i n g t o a c c o u n t for socia l costs . B y t a k 

i n g o n l y safety a n d traffic i n t o a c c o u n t , h e o b s e r v e d , 

e n g i n e e r s c o u l d g u i d e h i g h w a y s p e n d i n g " o n a m o r e 

p rec i se bas i s " t h a n m o s t o t h e r g o v e r n m e n t p r o g r a m s . 

A n y a t t e m p t t o c o n s i d e r " t h e p u b l i c in te res t , " h o w e v e r , 

w o u l d l ead t o " t h e w i l d e s t a n d m o s t i r r e c o n c i l a b l e dif

fe rences o f o p i n i o n , " p r e d i c t e d P e t e r s o n . " C o n t r o l l e d in 

this way, h i g h w a y p ro jec t s are pecu l i a r l y sub jec t t o ' p o r k 

b a r r e l ' po l i t i ca l g r a b b i n g . " 

T h i s is exac t ly w h a t has h a p p e n e d in t h e last t w o o r 

t h r e e d e c a d e s as u r b a n p l a n n e r s have d i sp laced civil 

e n g i n e e r s in p l a n n i n g u r b a n t r a n s p o r t a t i o n . T h e p l a n 

n e r s a r g u e d t h a t t h e y w o u l d b e t t e r a c c o u n t for social 

costs . Ins tead , m a n y h a v e s u p p o r t e d a c r u s a d e t o r e d u c e 

d r i v i n g b y a l l o w i n g c o n g e s t i o n t o increase . W h e r e p o s -

A r e H i g h w a y s S u b s i d i z e d ? 

sible, t h e y d i v e r t e d h i g h w a y funds t o e x p e n s i v e a n d 

l i t t l e -u sed rail t rans i t p ro j ec t s . T h e y s p e n t o t h e r funds 

o n endless s tudies o r o n p ro jec t s t h a t ac tua l ly r e d u c e d 

r o a d w a y capac i t ies . 

T h e resul t is t ha t t r a n s p o r t a t i o n dec i s ions have g o t t e n 

far m o r e po l i t i ca l . I n 1 9 8 1 C o n g r e s s i n c l u d e d j u s t t e n 

" e a r m a r k s , " o r p o r k - b a r r e l p ro jec t s , in t h e t r a n s p o r t a t i o n 

bill it passed e v e r y six years . A c c o r d i n g t o R o n a l d U t t ' s 

A Primer on Lobbyists, Earmarks, and Congressional Reform, 

s i n c e t h e n t h e n u m b e r o f e a r m a r k s has s t e a d i l y 

i nc reased , r e a c h i n g 6 , 3 7 1 in t h e 2 0 0 5 bil l . In s h o r t , 

t h a n k s t o p l a n n e r s , f ewer roads have b e e n bu i l t t h a n p r i 

va te r o a d c o m p a n i e s m i g h t h a v e bu i l t , a n d t h a n k s t o e a r 

m a r k s , t h e o n e s t h a t h a v e b e e n bu i l t h a v e n ' t always b e e n 

in t h e bes t l o c a t i o n s . 

To l i be r t a r i ans , t h e s o l u t i o n is o b v i o u s : p r i v a t i z a t i o n . 

T h a t is far m o r e easily said t h a n d o n e . H o w e v e r , w e can 

a p p r o a c h t h e p r o b l e m i n c r e m e n t a l l y if w e r e c o g n i z e tha t 

roads are real ly t w o separa te issues: t h e h i g h w a y s f u n d e d 

b y federa l a n d s tate u s e r fees a n d t h e s treets f u n d e d o u t 

o f local taxes . 

W h i l e o n l y a small inc rease in gas taxes c o u l d e l i m i 

n a t e r o a d subs id ies , gas taxes are t h e w r o n g a p p r o a c h for 

s o l v i n g t r a n s p o r t a t i o n p r o b l e m s . F o r o n e t h i n g , it is 

m u c h m o r e l ikely t h a t i n c r e a s e d state a n d especia l ly f ed 

eral gas taxes wi l l e n d u p as p o r k t h a n t h a t t h e y wi l l 

t r i ck l e d o w n t o r e d u c e local s t ree t subs id ies . 

A c e n t s - p e r - g a l l o n t ax also d o e s n o t a c c o u n t for 

in f la t ion o r c h a n g e s i n fuel e c o n o m y . B e c a u s e o f infla

t i o n a n d i m p r o v e d fuel e c o n o m y , y o u o n l y pay ha l f as 

m u c h gas t ax for e v e r y m i l e y o u d r i v e as y o u r p a r e n t s 

d i d in 1 9 6 0 . T h i s shor t fa l l i n h i g h w a y r e v e n u e s is t h e 

m a i n r e a s o n roads are m o r e c o n g e s t e d t o d a y t h a n t h e y 

w e r e a f e w d e c a d e s ago . 

Finally, gas taxes s e n d t h e w r o n g signals t o t ravelers 

o n c o n g e s t e d roads . W h i l e w e e x p e c t t o p a y m o r e for 

a i r l ine t icke ts a n d h o t e l s d u r i n g b u s y p e r i o d s , gas taxes 

are t h e s a m e w h e t h e r p e o p l e d r i v e at 5 a .m . o r 5 p . m . 

For tuna te ly , w e n o w have e l ec t ron ic toll systems tha t 

w e r e n o t available w h e n O r e g o n passed t h e first gasol ine 

tax in 1 9 1 9 . E l e c t r o n i c toll lanes in Cal i forn ia , M i n n e s o 

ta, a n d o t h e r states va ry t h e tol l based o n t h e a m o u n t o f 

traffic. T h i s insures tha t t h e lanes n e v e r ge t c o n g e s t e d a n d 

p e o p l e d o n ' t w a s t e t i m e (and fuel) s i t t ing in traffic. 

A l t h o u g h s o m e p e o p l e h a v e d u b b e d t h e s e " L e x u s 
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l anes , " surveys s h o w t h a t p e o p l e o f all i n c o m e levels use 

t h e m w h e n t h e y n e e d t o ge t t o w o r k o n t i m e o r have 

s o m e o t h e r p r e s s ing bus iness . F e w p e o p l e use t h e m all 

t h e t i m e , a l t h o u g h m a n y w o m e n f ind t h a t t h e y w o u l d 

r a t h e r p a y a smal l to l l t o en joy t h e safety o f t h e s e roads 

e v e n d u r i n g n o n r u s h - h o u r p e r i o d s . 

R o b e r t P o o l e o f t h e R e a s o n F o u n d a t i o n p r o p o s e s 

t h a t ci t ies b u i l d c o m p l e t e n e t w o r k s o f to l l lanes t h a t wi l l 

n e v e r b e c o n g e s t e d , g i v i n g buses , e m e r g e n c y veh ic les , 

a n d a n y o n e else t h e o p p o r t u n i t y t o d r ive t h e s a m e 

speeds at r u s h h o u r as at m i d n i g h t . C o n s t r u c t i o n costs 

c a n b e f i n a n c e d m o s t l y if n o t en t i r e ly o u t o f tol l r e v 

e n u e s . M a n y o t h e r t r a n s p o r t a t i o n e x p e r t s be l i eve tha t all 

n e w h i g h w a y capac i ty s h o u l d b e f u n d e d o u t o f tolls, 

l e a v i n g gaso l ine taxes t o m a i n t a i n ex i s t ing roads . 

As m o r e tol l roads are bu i l t , p r i v a t i z a t i o n o f t h o s e 

roads wi l l b e an o b v i o u s n e x t s tep. C h i c a g o r e c e n t l y so ld 

a 9 9 - y e a r lease t o t h e C h i c a g o S k y w a y t o a Span i sh t o l l -

r o a d c o n s o r t i u m , a n d I n d i a n a so ld a 7 5 - y e a r lease t o t h e 

I n d i a n a Tol l R o a d . C i n t r a - M a c q u a r i e , t h e S p a n i s h c o n 

s o r t i u m , wi l l pay $ 5 . 6 b i l l i on a n d p r o m i s e d t o m a i n t a i n 

t h e roads a n d m a k e c e r t a i n i m p r o v e m e n t s in e x c h a n g e 

for c o l l e c t i n g t h e tolls . C h i c a g o a n d I n d i a n a p l a n t o use 

t h e r e v e n u e s t o i m p r o v e o t h e r h i g h w a y s . 

E v e r t h e p i o n e e r , O r e g o n is c o n s i d e r i n g ins ta l l ing 

G P S t ransce ivers i n eve ry car a n d even tua l ly c h a r g i n g 

dr ivers a fee t h a t d e p e n d s o n h o w m a n y mi les t h e y d rove 

o n e a c h i nd iv idua l r o a d o r s t reet a n d t h e t i m e o f day 

t h e y u s e d it . M a n y p e o p l e have raised p r ivacy c o n c e r n s 

a b o u t this p l an . O n t h e o t h e r h a n d , W i s c o n s i n has 

i n d e x e d its gas tax t o inf la t ion , t h e r e b y c o r r e c t i n g p a r t o f 

t h e p r o b l e m w i t h it as a use r fee. I n f l a t i o n - i n d e x e d fuel 

taxes c a n still b e a fair w a y o f p a y i n g for relat ively 

u n c o n g e s t e d roads , w h i l e tolls s h o u l d u s e d for n e w 

h i g h w a y s a n d in c o n g e s t e d areas. 

Loca l streets w o u l d fo l low a different p a t h t o p r i v a t i 

z a t i on . U n i v e r s i t y o f M a r y l a n d p o l i c y analyst R o b e r t 

N e l s o n obse rves tha t St. Lou i s a n d o t h e r cities have 

a l l o w e d n e i g h b o r h o o d s t o take c o n t r o l o f t h e i r streets. 

Even tua l ly , N e l s o n i m a g i n e s , t ha t c o n t r o l c o u l d i n c l u d e 

t a k i n g over t i t le a n d r o a d m a i n t e n a n c e . 

I still b i cyc l e as m u c h as I can a n d d r e a m o f r i d i n g 

t ra ins across t h e pra i r ies a n d t h r o u g h t h e m o u n t a i n s . B u t 

I n o w real ize tha t a u t o m o b i l e s have b e c o m e t h e d o m i 

n a n t f o r m o f t ravel n o t b e c a u s e o f subsidies b u t b e c a u s e 

t h e y are t h e fastest, m o s t e c o n o m i c a l , a n d m o s t c o n v e n 

i e n t f o r m o f t r a n s p o r t a t i o n ever dev i sed for m o s t t r ips 

b e t w e e n a b o u t a m i l e a n d several h u n d r e d mi les . M o r e 

t h a n any o t h e r i n v e n t i o n , t h e a u t o m o b i l e l i be ra t ed 

A m e r i c a n s a n d p e o p l e all ove r t h e w o r l d . (f| 

C h e c k i n g y o u r 
hol iday gift list? 

Give a year o f The Freemanl 

It 's a t h o u g h t f u l w a y t o r e m e m b e r t h a t 

s p e c i a l t e a c h e r , s t u d e n t , 

b u s i n e s s a s soc i a t e , o r f r i e n d . 

J u s t $ 4 0 p e r yea r . 

C a l l 1 - 8 0 0 - 9 6 0 - 4 F E E fo r f u r t h e r i n f o r m a t i o n . 
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Vindicating Voluntaryism 

B Y GARY M. G A L L E S 

V o l u n t a r y i s m . O t h e r t h a n t o t h o s e w h o h a v e 

se r ious ly c o n s i d e r e d t h e o v e r w h e l m i n g case for 

l i b e r t y i n h u m a n affairs, t h e w o r d d o e s n ' t h a v e 

a v e r y c a t c h y r i n g . As a resul t , it w o u l d n o t su rv ive v e t 

t i n g b y o u r m o d e r n g a m u t o f po l i t i ca l focus g r o u p s a n d 

p u b l i c - r e l a t i o n s g u r u s . Yet t h a t was w h a t E n g l i s h m a n 

A u b e r o n H e r b e r t u s e d t o d e s c r i b e a n d e n d o r s e t h e o n l y 

social a r r a n g e m e n t t h a t d o e s n o t d e n y p e o p l e ' s 

s e l f - o w n e r s h i p — v o l u n t a r y c o o p e r a t i o n . 

H e r b e r t , w h o was b o r n in 1 8 3 8 , d i e d 

a c e n t u r y a g o in 1 9 0 6 . As w e l l as b e i n g 

a m e m b e r o f P a r l i a m e n t , h e was a 

w r i t e r , ed i to r , a n d po l i t i ca l p h i l o s o -

p h e r . H e a d v o c a t e d g o v e r n m e n t 

" s t r i c t ly l i m i t e d t o its l e g i t i m a t e 

du t i e s i n de fense o f s e l f - o w n e r s h i p 

a n d i n d i v i d u a l r i gh t s . " T h e r e f o r e , 

h e said, it m u s t b e s u p p o r t e d b y 

v o l u n t a r y c o n t r i b u t i o n s . 

U n l i k e m a n y in te l l ec tua l s , H e r 

b e r t a c t e d o n his a v o w e d beliefs i n a 

m a n n e r t h a t m a d e h i m , as t h e la te 

C h r i s T a m e p u t it, " p r o b a b l y t h e l e a d 

i n g E n g l i s h l i b e r t a r i a n " i n t h e ear ly t w e n 

t i e t h c e n t u r y . H i s w r i t i n g , i n t h e w o r d s o f 

B e n j a m i n T u c k e r , t h e l i b e r t a r i a n - a n a r c h i s t 

e d i t o r o f Liberty, was " a s e a r c h i n g e x p o s u r e o f t h e i n h e r 

e n t evil o f S ta te sys tems , a n d a g l o r i o u s a s se r t ion o f t h e 

i n e s t i m a b l e benef i t s o f v o l u n t a r y a c t i o n a n d free c o m 

p e t i t i o n . " B u t i n a d d i t i o n , h e f o u n d e d t h e j o u r n a l Free 

Life a n d T h e P e r s o n a l R i g h t s a n d Self H e l p A s s o c i a t i o n , 

was a n a n t i - w a r l eader , a n d m o r e . 

(For m o r e a b o u t H e r b e r t ' s life a n d p h i l o s o p h y , see his 

c o l l e c t i o n , The Right and Wrong of Compulsion by the State 

Auberon Herbert 

and Other Essays, L i b e r t y Press , 1 9 7 8 , a n d E r i c M a c k ' s 

" V o l u n t a r y i s m : T h e Pol i t ica l T h o u g h t o f A u b e r o n H e r 

b e r t , " Journal of Libertarian Studies, vo l . 2 , n o . 4 , 1978 . ) 

A u b e r o n H e r b e r t r e j e c t e d t h e t e r m anarchism for his 

beliefs b e c a u s e h e b e l i e v e d in g o v e r n m e n t e m p o w e r e d 

solely for t h e defens ive use o f force . In s t ead , h e c h o s e t h e 

t e r m voluntaryism b e c a u s e it c a p t u r e d a cha rac t e r i s t i c 

t h a t is t r u e o f " c o m p l e t e l i b e r t y in all t h ings , " 

b u t n o t o f a n y a l t e rna t ive social " i s m " : t h e 

n o n c o e r c i v e " r e s p e c t for t h e r i gh t s o f 

M » o t h e r s . " I n his w o r d s , " u n d e r v o l u n -

" * . t a r y i s m t h e s tate w o u l d d e f e n d t h e 

r i gh t s o f l iber ty , n e v e r aggress u p o n 

.-tfCS^i?- t h e m . " 

• . If o n e accep t s t h a t e v e r y i n d i -

R^SI^^S^^ v i d u a l o w n s himself , w h i c h H e r -

. '% b e r t c a l l e d " s u p r e m e m o r a l 

/, r i gh t s , " t h e r e is o n l y o n e c o n s i s 

t e n t f o r m o f social o r g a n i z a t i o n — 

m u t u a l c o n s e n t . F r o m t h a t h e 

d e r i v e d his v i e w o f t h e ro le o f g o v 

e r n m e n t : " [ T j h e r e f o r e force m a y b e 

e m p l o y e d o n b e h a l f o f t h e s e r i gh t s , b u t 

n o t i n o p p o s i t i o n t o t h e m . " A n y o t h e r 

s t a t e - i m p o s e d c o m p u l s i o n is i l l eg i t ima te 

b e c a u s e it m u s t i n h e r e n t l y v i o l a t e m u t u a l 

c o n s e n t , a n d t h e r e f o r e s e l f - o w n e r s h i p . B u t s u c h i l l eg i t i 

m a t e c o m p u l s i o n is t h e c o r e o f g o v e r n m e n t as w e have 

l o n g e x p e r i e n c e d it. 

A t a t i m e in h i s t o r y w h e n , de sp i t e o c c a s i o n a l g a r 

n i shes o f b o i l e r p l a t e r h e t o r i c i n favor o f f r e e d o m , t h e 
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prac t i ca l p h i l o s o p h y o f t h o s e in t h e i n n u m e r a b l e t e n t a 

cles o f o u r g o v e r n m e n t s is t ha t t h e y o w n as m u c h o f 

e a c h i n d i v i d u a l as t h e y c h o o s e to , H e r b e r t ' s m o r a l c h a l 

l e n g e t o t h e idea t h a t o t h e r s have " a c o m m i s s i o n t o 

d e c i d e w h a t [ their] b r o t h e r - m a n shall d o o r n o t d o " is 

essent ia l t o t h e de fense o f t h e l i be r ty t h a t r e m a i n s t o 

A m e r i c a n s . A n d it is equa l l y i m p o r t a n t t o a n y h o p e o f 

e x p a n d i n g t h a t l iber ty. 

H e r b e r t s t a r t ed f r o m w h a t h e d i s c e r n e d as " t h e q u e s 

t i o n always w a i t i n g for a n a n s w e r : D o y o u be l i eve in 

force a n d a u t h o r i t y , o r d o y o u be l i eve in l i b e r t y ? " Self-

o w n e r s h i p l ed h i m t o t h e a n s w e r tha t w e m u s t " r e j ec t 

c o m p u l s i o n in e v e r y f o r m . " 

H e r b e r t i den t i f i ed s e l f - o w n e r s h i p as t h e c o r e o f J o h n 

Locke ' s t r i n i t y o f "life, l i b e r t y a n d p rope r ty . " F u r t h e r , h e 

u n d e r s t o o d t h a t p r o p e r t y r i gh t s d e r i v e d f r o m self-

o w n e r s h i p w e r e t h e o n l y sol id basis for o u r m u t u a l p u r 

suit o f h a p p i n e s s : " f E ] a c h m a n m u s t b e left free so t o 

exerc i se his facul t ies a n d so t o d i r ec t his e n e r g i e s as h e 

m a y t h i n k fit t o p r o d u c e h a p p i n e s s — w i t h o n e m o s t 

i m p o r t a n t l i m i t a t i o n . H i s f r e e d o m in this p u r s u i t m u s t 

n o t i n t e r f e re w i t h t h e exac t ly c o r r e s p o n d i n g f r e e d o m o f 

o t h e r s . " T h e sole w a y t o a c h i e v e this was t h r o u g h " t h e 

fullest r e c o g n i t i o n o f p rope r ty . " H e d r e w t h e o m i n o u s 

i m p l i c a t i o n for o u r era: " D e s t r o y t h e r igh t s o f p r o p e r t y , 

a n d y o u wi l l also des t roy b o t h t h e m a t e r i a l a n d t h e 

m o r a l f o u n d a t i o n s o f l iber ty ." 

H e r b e r t a lso s h o w e d t h e l o g i c a l c o n t r a d i c t i o n 

b e t w e e n s e l f - o w n e r s h i p a n d t h e use o f g o v e r n m e n t 

c o e r c i o n t o p u r s u e h a p p i n e s s : " [ N ] o m a n can h a v e r igh t s 

o v e r a n o t h e r m a n unless h e first have r igh t s ove r h i m 

self. H e c a n n o t possess t h e r i gh t s t o d i r ec t t h e h a p p i n e s s 

o f a n o t h e r m a n , unless h e possess r i gh t s t o d i r ec t his o w n 

h a p p i n e s s : if w e g r a n t h i m t h e la t te r r i g h t , this is at o n c e 

fatal t o t h e f o r m e r . " 

H e r b e r t r e c o g n i z e d t h a t w i t h o u t d e f e n d i n g self-

o w n e r s h i p a n d its i nev i t ab l e i m p l i c a t i o n s , t h e r e c o u l d 

b e n o s u c h t h i n g as t r u e mora l i ty . " F o r c e rests o n 

n o m o r a l f o u n d a t i o n s , " h e said, b e c a u s e " w i t h o u t f ree 

d o m o f c h o i c e . . . t h e r e are n o s u c h t h ings as t r u e m o r a l 

qua l i t ies . " 

F u r t h e r , h e s aw t h a t j u s t i c e (in its l e g i t i m a t e m e a n 

i n g , a p p l i c a b l e " f o r all," as o p p o s e d t o t h e m a n y v a r i 

an t s t h a t a p p l y o n l y t o s o m e b y d e n y i n g e q u a l 

t r e a t m e n t t o o t h e r s ) w a s o n l y poss ib l e u n d e r s e l f - o w n 

e r s h i p : " Jus t i ce r e q u i r e s t h a t y o u s h o u l d n o t p l a c e t h e 

b u r d e n s o f o n e m a n o n t h e s h o u l d e r s o f a n o t h e r m a n . " 

A n d t h e o n l y w a y t o a c h i e v e t h a t is t o r e c o g n i z e t h a t 

" I f w e are s e l f - o w n e r s , n e i t h e r an i n d i v i d u a l , n o r a 

m a j o r i t y , n o r a g o v e r n m e n t , c a n h a v e r i gh t s o f o w n e r 

sh ip in o t h e r m e n . " 

H e r b e r t r e a s o n e d f u r t h e r tha t o n c e w e a c c e p t self-

o w n e r s h i p , log ic m u s t lead us t o also a c c e p t t ha t "Al l 

t hese v a r i o u s w h o l e s , w i t h o u t any e x c e p t i o n , i n w h i c h 

an i n d i v i d u a l is i n c l u d e d . . . exist for t h e sake o f t h e i n d i 

v idua l . T h e y exist t o d o his serv ice . . . . If t h e y d id n o t 

m i n i s t e r t o his use , if t h e y d o n o t profi t h i m , t h e y w o u l d 

have n o p lea t o exist ." In o t h e r w o r d s , b e c a u s e it is n o t 

t r u e tha t " n u m b e r s . . . t ake f rom s o m e p e r s o n s all r igh t s 

over t h e m s e l v e s , a n d vest t h o s e r igh t s i n o t h e r s , " n o o n e 

can b e l e g i t i m a t e l y fo rced t o s u p p o r t any g r o u p dec i s ion 

against his wi l l . D e s p i t e this fact, " F a r t h e la rger a m o u n t 

o f i n t o l e r a n c e tha t exists in t h e w o r l d is t h e resul t o f o u r 

o w n pol i t i ca l a r r a n g e m e n t s , by w h i c h w e c o m p e l o u r 

selves t o s t rugg le , m a n against m a n . " 

The Moral Standpoint 

A u b e r o n H e r b e r t t h o u g h t d e e p l y a b o u t s e l f - o w n e r 

ship. H e r e c o g n i z e d a n d was r epu l s ed b y " t h e o d i -

ousness o f c o m p e l l i n g m e n to act against t h e i r o w n 

w i s h e s , " n o t o n l y f rom p r a g m a t i c c o n s i d e r a t i o n s , b u t 

especia l ly f rom a m o r a l s t a n d p o i n t . H e e v e n p u t his 

beliefs in verse , as i n t h e c h o r u s t o his p o e m , Libertas in 

Excels is: 

E a c h m a n shall b e free, w h o e v e r h e b e , 

A n d n o n e shall say t o h i m nay! 

T h e r e is o n l y o n e r u l e for t h e w i se a n d t h e f o o l — 

To fo l low his o w n hear t ' s way. 

F o r t h e h e a r t o f t h e free, w h o e v e r h e b e , 

M a y b e s t i r red t o a b e t t e r t h i n g ; 

B u t t h e h e a r t o f t h e slave lies chill i n its grave , 

A n d k n o w s n o t t h e c o m i n g o f sp r ing . 

In o u r era, w h e r e m y r i a d g o v e r n m e n t b o d i e s tax a n d 

r egu l a t e away ind iv idua l s ' s e l f - o w n e r s h i p far b e y o n d tha t 

w h e n H e r b e r t w r o t e , w e n e e d t o h e a r a n d act o n his 

c o m p e l l i n g case for l iberty, w i t h its v o l u n t a r y a r r a n g e 

m e n t s , as the o r g a n i z i n g p r i n c i p l e o f society. As h e 
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r e c o g n i z e d , t h e a l t e rna t ive involves t h e w i d e s p r e a d abuse 

o f p e o p l e ' s r i gh t s a n d is u l t i m a t e l y futi le: "[A]U t h e 

m e t h o d s o f r e s t r i c t i o n . . . are w r o n g a n d wi l l o n l y e n d 

in d i s a p p o i n t m e n t . " 

W h e n A u b e r o n H e r b e r t c h o s e " v o l u n t a r y i s m " t o 

express his po l i t i ca l p h i l o s o p h y , log ica l ly d e r i v e d f r o m 

t h e p r i n c i p l e o f s e l f - o w n e r s h i p , h e d i d n o t p i c k a t e r m 

t h a t m o d e r n sp in d o c t o r s w o u l d have c h o s e n . B u t it is 

h a r d t o i m a g i n e a m o r e p r o m i s i n g fu tu re t h a n t h a t 

w h i c h it env i s ions , especia l ly i n c o n t r a s t t o t h e d i r e c t i o n 

soc i e ty s e e m s t o b e h e a d e d t o d a y : 

V i n d i c a t i n g V o l u n t a r y i s m 

" V o l u n t a r y i s m . . . d e n i e s t h a t a n y g o o d o r l a s t ing 

w o r k c a n b e b u i l t u p o n t h e c o m p u l s i o n o f o t h e r s . 

. . . I t i nv i t e s all m e n t o a b a n d o n t h e b a r r e n p r o b l e m s 

o f fo rce , a n d t o g ive t h e m s e l v e s u p t o t h e h a p p y p r o b 

l e m s o f l i b e r t y a n d f r i e n d l y c o - o p e r a t i o n ; t o j o i n in 

t h i n k i n g o u t — w h i l e first a n d f o r e m o s t w e g ive t o t h e 

i n d i v i d u a l t h o s e full r i g h t s o v e r h i m s e l f a n d o v e r w h a t 

e v e r is h i s . . . h o w w e c a n d o all t h e s e t h i n g s , w i t h o u t 

at a n y p o i n t t o u c h i n g w i t h t h e least o f o u r f ingers t h e 

ha t e fu l i n s t r u m e n t o f a n aggress ive a n d un jus t i f i ab le 

c o m p u l s i o n . " (f| 

In the December issue of The Freeman 

Your Money and Your Life: 

The Price of "Universal Health Care" 

by Jane M. Orient 

John Kenneth Galbraith: 

A Criticism—and an Appreciation 

by David R. Henderson 

From the Armistice to the Great Depression 

by Robert Higgs 

Was Dickens Really a Socialist? 

by William E. Pike 
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Our Economic Past 

Which New Deal Program Had a Death Rate? 
B Y B U R T O N W . F O L S O 

Fr a n k l i n R o o s e v e l t ' s N e w D e a l was o f t en h a z 

a r d o u s t o t h e h e a l t h o f t h e A m e r i c a n e c o n o m y . 

S o m e t i m e s it was e v e n h a z a r d o u s t o t h e h e a l t h o f 

A m e r i c a n s . A n e x a m p l e is R o o s e v e l t ' s a l m o s t - f o r g o t t e n 

d e c i s i o n in 1 9 3 4 to c a n c e l t h e federal a i rma i l c o n t r a c t s . 

H e r e is t h e story. 

A i r m a i l s e rv i ce b e g a n i n 1 9 1 8 , a n d t h e first such 

flights w e r e d o n e b y t h e U . S . A r m y A i r C o r p s . P r i v a t e 

a i r l ines , h o w e v e r , w e r e i m p r o v i n g so r ap id ly t h a t s o o n 

after 1 9 1 8 t h e g o v e r n m e n t b i d o u t c o n t r a c t s t o m a j o r 

a i r l ines t o de l iver t h e ma i l . B y 1 9 3 0 , w i t h a l m o s t all a i r 

l ines l o s i n g m o n e y , P r e s i d e n t H o o v e r ' s p o s t m a s t e r g e n 

eral , W a l t e r B r o w n , d e c i d e d t o a w a r d a f ew large air l ines 

m o s t o f t h e ma i l r o u t e s . T h a t d e c i s i o n 

was c o n t r a r y t o t h e law, w h i c h m a n d a t 

e d c o m p e t i t i v e b ids . B r o w n , h o w e v e r , 

d id n o t be l i eve t h a t s o m e o f t h e l o w 

b i d d e r s , especia l ly f o r m e r c r o p - d u s t e r s , 

c o u l d safely, efficiently, a n d prof i tab ly 

de l ive r t h e ma i l . N o a i r l ine in t h e 

1930s c o u l d m a k e a prof i t o n pa s senge r 

traffic a l o n e , a n d B r o w n p r e f e r r e d t o 

see t h r e e t o five e x p e r i e n c e d air l ines 

de l iver t h e ma i l safely a n d s h o w profi ts r a t h e r t h a n have 

d o z e n s o f c o m p a n i e s w i t h v a r y i n g e x p e r i e n c e a n d a i r 

craft p r o v i d i n g u n e v e n se rv i ce ove r t h e 2 7 federal a i r 

ma i l r o u t e s . F o r e x a m p l e , s o m e o f t h e i n t e r e s t e d air l ines 

h a d n o e x p e r i e n c e w i t h n i g h t f lying a n d n o e q u i p m e n t 

t o nav iga t e t h r o u g h t h e fog a n d ra in . 

P e r h a p s t h e w h o l e a i r m a i l sy s t em s h o u l d have b e e n 

p r i va t i z ed . T h e ex i s t i ng sys t em o f large federa l c o n t r a c t s 

a n d se l f - seek ing c o m p a n i e s was an i n v i t a t i o n t o c o l l u 

s i on a n d poss ib le f raud. B u t t h e pos t office was federal ly 

o p e r a t e d , a n d B r o w n d e c i d e d t o scrap t h e c o m p e t i t i v e 

b ids a n d g ive m o s t o f t h e bus iness t o t h e largest c o m p a 

nies w i t h t h e b e s t - t r a i n e d p i lo t s a n d fewest a cc iden t s . 

In 1 9 3 3 , w i t h R o o s e v e l t n o w p r e s i d e n t , S e n a t o r 

H u g o B l a c k ( D - A l a ) l a u n c h e d a S e n a t e inves t iga t ion o f 

O n the first day the 
Army carried the 
mail, three pilots 
were killed in two 
separate crashes. 

t h e w h o l e federal a i rma i l bus iness . I n t e s t i m o n y h e d i s 

c o v e r e d t h e a b s e n c e o f c o m p e t i t i v e b ids , e v i d e n c e o f 

b r i b e r y , a n d poss ib ly l a r g e r - t h a n - n e c e s s a r y subsidies 

g i v e n t h e m a j o r air l ines. B l a c k u r g e d R o o s e v e l t t o c a n 

cel t h e ma i l c o n t r a c t s a n d r e o p e n t h e m for c o m p e t i t i v e 

b ids . 

R o o s e v e l t , w h o was r ecep t ive t o a t tacks o n c o r p o r a 

t i ons , b e c a m e en thus ias t i c a b o u t t h e p l an a n d w a n t e d t o 

c a n c e l t h e c o n t r a c t s r i g h t away. Le t t h e A r m y Ai r C o r p s 

fly t h e mai l , t h e P r e s i d e n t r e a s o n e d , u n t i l n e w bids c o u l d 

b e t aken . H o w e v e r , J a m e s Farley, t h e p o s t m a s t e r gene ra l , 

w a n t e d t o wa i t a f ew m o n t h s a n d transfer t h e con t r ac t s 

d i rec t ly t o t h e successful b i d d e r s . To p u r s u e R o o s e v e l t ' s 

r eques t , o n e o f Farley's assistants ta lked 

w i t h B e n j a m i n Fou lo i s , h e a d o f t h e Ai r 

C o r p s , w h o said h e t h o u g h t his fliers 

c o u l d d o t h e j o b . A c c o r d i n g t o Farley, 

" [ T ] h e P r e s i d e n t favored g i v i n g t h e 

se rv ice an o p p o r t u n i t y t o d i s t inguish 

itself." O n F e b r u a r y 9 R o o s e v e l t p u b 

licly a n n o u n c e d tha t all a i rma i l c o n 

tracts w o u l d b e c a n c e l e d in t e n days; 

t h e A i r C o r p s w o u l d again fly t h e ma i l 

for several m o n t h s u n t i l n e w bids c o u l d b e t aken . 

A t o n e level R o o s e v e l t ' s c a n c e l i n g o f t h e con t r ac t s 

was o d d . T h e air l ines in effect h a d d o n e w h a t h e was 

e n c o u r a g i n g all businesses t o d o u n d e r t h e N a t i o n a l 

Indus t r i a l R e c o v e r y A c t ( N I R A ) : o rgan i ze , set s tandards , 

set p r i ce s , a n d raise w a g e s . U n d e r t h e N I R A R o o s e v e l t 

h a d ha l t ed bus iness c o m p e t i t i o n a n d m a d e legal t h e v e r y 

t h i n g h e c o n d e m n e d t h e air l ines for d o i n g . 

E v e n w i t h o u t t h e c o m p a r i s o n w i t h t h e N I R A , 

R o o s e v e l t was v u l n e r a b l e o n t w o charges : h e v o i d e d 

legally b i n d i n g con t r ac t s a n d was r i sk ing t h e lives o f t h e 

A r m y pi lo ts . 

Burton Folsom (Burt.FoIsoni@Hillsdale.cdu) is the Charles Kline 
Professor in History and Management at Hillsdale College. His hook 
T h e M v t h of the R o b b e r Barons is in its fourth edition. 
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W h i c h N e w D e a l P r o g r a m H a d a D e a t h R a t e ? 

O n t h e first p o i n t t h e p o p u l a r av ia to r C h a r l e s L i n d 

b e r g h , w h o was e m p l o y e d b y T W A , d e n o u n c e d R o o 

sevelt for b r e a c h o f c o n t r a c t " w i t h o u t j u s t t r ia l ." T h e 

Magazine of Wall Street c o n c u r r e d a n d asked, "[I ] f p r i v a t e 

i n d u s t r y is t o b e t h u s s u m m a r i l y p u n i s h e d w i t h o u t e v e n 

a fair h e a r i n g , w h a t i n d u s t r y c a n c o n f i d e n t l y e n t e r i n t o 

c o n t r a c t s w i t h its G o v e r n m e n t ? " 

O n t h e s e c o n d p o i n t v e t e r a n p i l o t E d d i e R i c k e n -

b a c k e r p r e d i c t e d disaster for t h e less-qual i f ied A r m y 

p i lo t s . R i c k e n b a c k e r t o l d r e p o r t e r s , " T h e t h i n g t h a t 

b o t h e r s m e is w h a t is g o i n g t o h a p p e n t o t h e s e A r m y 

pi lo ts o n a [foggy w i n t e r ] day l ike th is . T h e i r ships are 

n o t e q u i p p e d w i t h b l i n d - f l y i n g i n s t r u m e n t s . " 

R i c k e n b a c k e r d i d n o t w a i t l o n g t o b e p r o v e n a 

p r o p h e t . O n t h e first day t h e A r m y c a r 

r i e d t h e ma i l , t h r e e p i lo t s w e r e k i l l ed in 

t w o separa te c rashes . O n e p l a n e h i t a 

m o u n t a i n in U t a h , a n d a n o t h e r c r a s h e d in 

I d a h o after e n c o u n t e r i n g fog. " T h a t ' s 

l e g a l i z e d m u r d e r , " R i c k e n b a c k e r t o l d 

i n q u i s i t i v e r e p o r t e r s . B u t a s t u b b o r n 

R o o s e v e l t p e r s i s t e d . C r a s h e s o c c u r r e d 

a l m o s t daily, a n d at t h e e n d o f t h e A r m y ' s 

first w e e k o f f lying, six p i lo t s h a d b e e n 

ki l led , five h a d b e e n severe ly i n ju r ed , a n d 

e i g h t p l anes h a d b e e n des t royed . R o o 

sevelt b e g a n fee l ing t h e s t ing o f p u b l i c 

r e b u k e , b u t h e c o n t i n u e d a n y w a y a n d o r d e r e d t h e A r m y 

t o m a k e f ewer flights i n t h e h a r d w i n t e r w e a t h e r . 

R i c k e n b a c k e r was so a n g r y h e w e n t o n N B C r a d i o 

t o d e n o u n c e t h e c o n t i n u i n g fl ights. A c c o r d i n g t o R i c k 

e n b a c k e r , as h e p r e p a r e d t o de l iver a s e c o n d r a d i o 

address h e r e c e i v e d a p h o n e call f r o m W i l l i a m B . M i l l e r 

o f N B C , w h o s e " o r d e r s h a d c o m e f r o m W a s h i n g t o n t o 

c u t m e off t h e air if I said a n y t h i n g con t rove r s i a l . " L i n d 

b e r g h h a d also b e e n c o m p l a i n i n g , b u t h e was p a r t l y 

n e g a t e d b y S teve Early, R o o s e v e l t ' s press secretary, w h o 

a c c u s e d L i n d b e r g h o f m e r e l y s e e k i n g publ ic i ty . 

M e a n w h i l e , B e n j a m i n L ipsne r , s u p e r i n t e n d e n t o f t h e 

A e r i a l M a i l S e r v i c e , p l e a d e d w i t h R o o s e v e l t t o " s t o p 

t h o s e air m a i l d e a t h s . " R o o s e v e l t a g r e e d to l imi t A r m y 

a i r m a i l se rv ice , b u t t h e n e x t day f o u r m o r e A r m y p i lo t s 

c r a s h e d a n d w e r e k i l led . As t h e c r i t i c i sm o f t h e P r e s i d e n t 

i nc reased , R o o s e v e l t w r o t e Fe l ix F r a n k f u r t e r : " T h e sca t 

t e r e d forces o f t h e o p p o s i t i o n se ized o n t h e loss o f life 

Eddie Rickenbacker 

a m o n g t h e A r m y fliers t o c o m e t o g e t h e r a n d m a k e a 

c o n c e r t e d d r ive . F o r t h e last t h r e e w e e k s w e have b e e n 

u n d e r v e r y h e a v y b o m b a r d m e n t . " H e c o m p l a i n e d t h a t 

" t h e av i a t i on c o m p a n i e s have b e e n s h r i e k i n g to h i g h 

h e a v e n , u s i n g C h a m b e r s o f C o m m e r c e a n d e v e r y smal l 

c o m m u n i t y w i t h a f ly ing field t o d e m a n d t h e r e t u r n o f 

t h e i r c o n t r a c t s . . . ." 

FDR Gives In 

A fter 12 dea th s R o o s e v e l t d e c i d e d h e h a d h a d 

e n o u g h . H e cal led in t h e air l ines t o n e g o t i a t e . 

R o o s e v e l t was suf fer ing poli t ical ly, a n d t h e air l ines w e r e 

suf fer ing financially. T h e y s t r u c k a dea l t o t u r n t h e i r 

m u t u a l suf fer ing i n t o recovery . U n d e r t h e A i r M a i l A c t 

o f 1 9 3 4 F D R r e t u r n e d t h e bus iness t o 

t h e m a n d in t u r n t h e y a g r e e d t o m o r e 

c o m p e t i t i v e b i d d i n g , n e w ru les o n m a x i 

m u m loads , a n d s epa ra t i ng o w n e r s h i p o f 

t h e air l ines f r o m a i r p l a n e m a n u f a c t u r i n g . 

T h e air l ines also h a d t o c h a n g e t h e i r 

n a m e s b e c a u s e R o o s e v e l t ins i s ted t h a t n o 

c o m p a n y d o i n g bus iness u n d e r t h e o l d 

c o n t r a c t s c o u l d h a v e n e w bus iness . T h u s 

E a s t e r n A i r T r a n s p o r t b e c a m e E a s t e r n A i r 

l ines; T rans W o r l d A i r T r a n s p o r t b e c a m e 

T r a n s W o r l d A i r l i n e s , a n d U n i t e d A i r 

T r a n s p o r t b e c a m e U n i t e d Ai r l ines . L i n d 

b e r g h c a l l e d R o o s e v e l t ' s s o l u t i o n " r e m i n i s c e n t o f 

s o m e t h i n g t o b e f o u n d in A l i ce in W o n d e r l a n d . " R i c k 

e n b a c k e r , w h o b e c a m e p r e s i d e n t o f E a s t e r n Ai r l ines , 

said, " A s it s tands today, E a s t e r n A i r L ines is h e l d u p b y 

g o v e r n m e n t subsidy. I be l i eve it c an b e c o m e a f ree -

e n t e r p r i s e indus t ry , a n d I wi l l p l e d g e all m y efforts a n d 

e n e r g i e s t o m a k i n g it self-sufficient ." 

R i c k e n b a c k e r d i d n o t s u c c e e d in t h a t n o b l e goa l , b u t 

w i t h R o o s e v e l t o u t o f t h e way, t h e a i r l ine i n d u s t r y d i d 

s u c c e e d i n r e s u m i n g t h e safe a n d efficient de l i ve ry o f t h e 

ma i l . H i s t o r i a n s , h o w e v e r , h a v e t e n d e d e i t h e r t o i g n o r e 

o r l igh t ly t o u c h o n th is e p i s o d e o f R o o s e v e l t ' s p r e s i d e n 

cy. D a v i d K e n n e d y , for e x a m p l e , i n his P u l i t z e r - P r i z e -

w i n n i n g b o o k o n R o o s e v e l t , Freedom from Fear ( 1999) , 

o m i t s t h e e p i s o d e c o m p l e t e l y . I f w e are t o h a v e an a c c u 

ra te e v a l u a t i o n o f t h e R o o s e v e l t p res idency , w e n e e d t o 

assess t h o s e p r o g r a m s t h a t gave d e a t h as w e l l as t h o s e tha t 

gave dol lars . (f| 
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More Eminent-Domain Bullyin 

B Y F R E D R I C K K. M C C A R T H Y 

Th e b a r e facts o f t h e case are these . T h e N . K. 

H u r s t C o . is a p r o d u c e r a n d n a t i o n a l d i s t r i b u t o r 

o f spec ia l i zed d r i e d - b e a n a n d re l a t ed p r o d u c t s . 

B e g u n 6 8 years ago , t h e f a m i l y - o w n e d bus iness has 

o p e r a t e d successfully at its p r e s e n t l o c a t i o n n e a r d o w n 

t o w n I n d i a n a p o l i s for 5 9 years . It e m p l o y s a p p r o x i m a t e 

ly 5 0 p e o p l e i n a b u i l d i n g o n 4 .2 acres. 

S u r r e n d e r i n g t o t h e usua l N a t i o n a l F o o t b a l l L e a g u e 

b l a c k m a i l , t h e c i ty d e c i d e d t o b u i l d a n e w s t a d i u m for 

t h e I n d i a n a p o l i s C o l t s . As a p a r t o f t h e p rocess t h e C o l t s 

w e r e p r o m i s e d a specific n u m b e r o f p a r k i n g spaces w i t h 

t h e n e w s t a d i u m . A l t h o u g h it k n e w t h e H u r s t p r o p e r t y 

w o u l d b e n e e d e d , t h e c i ty m a d e this c o m m i t m e n t 

b e f o r e it h a d a c q u i r e d o w n e r s h i p o r a n y c o n t r o l o f t h e 

p r o p e r t y . 

W h e n finally a p p r o a c h e d officially, H u r s t said, " N o . 

W e w i s h t o stay w h e r e w e are." C o n t e n d i n g tha t a h a n d 

ful o f p a r k i n g spaces t o b e u s e d o n l y a few t i m e s a year 

w e r e m o r e i m p o r t a n t t h a n a t h r i v i n g bus iness , a n d tha t 

s u c h p a r k i n g spaces w e r e ac tua l ly a " p u b l i c use ," t h e 

s tate o f I n d i a n a , t h r o u g h its n e w l y c r e a t e d I n d i a n a S ta 

d i u m a n d C o n v e n t i o n B u i l d i n g A u t h o r i t y ( I S C B A ) , 

filed a n e m i n e n t - d o m a i n suit against t h e c o m p a n y . 

T h a t d e c i s i o n f o l l o w e d m o n t h s o f " n e g o t i a t i o n s , " 

w h i c h w e r e p r e c e d e d by this s t a t e m e n t f rom t h e e x e c u 

t ive d i r e c t o r o f t h e b u i l d i n g a u t h o r i t y : " W e abso lu t e ly 

n e e d t h e i r [Hur s t ] p r o p e r t y . W h a t ' s t o b e n e g o t i a t e d is 

h o w w e pay t h e m . " So m u c h for g o o d - f a i t h " n e g o t i a t 

i n g . " 

T h e ac tua l n a r r a t i v e starts as m u c h as a d e c a d e a g o 

w h e n t h e d e c i s i o n t o b u i l d a n e w s t a d i u m t o o k f o r m 

desp i t e official denia ls t ha t c o n t i n u e d a l m o s t t o t h e 

a n n o u n c e m e n t o f t h e a g r e e m e n t b e t w e e n t h e c i ty a n d 

t h e C o l t s . 

T h e c i ty b e g a n qu i e t l y t o p u r c h a s e l a n d n e a r t h e 

p r e s e n t c o n v e n t i o n cen t e r , w h i c h also h o u s e s t h e R C A 

D o m e , t h e c u r r e n t h o m e o f t h e C o l t s . T h e few p e r f u n c 

t o r y q u e s t i o n s asked by t h e m e d i a a b o u t t h e fu ture use 

o f s u c h lands w e n t u n a n s w e r e d . It was a p p a r e n t t o any 

reasonab le o b s e r v e r tha t s o m e t h i n g was in t h e w o r k s , 

b u t n o invest igat ive a c t i o n t o o k p lace . M e d i a research 

a p p e a r e d t o b e l i m i t e d t o m a k i n g ce r t a in t h e mayor ' s 

p u b l i c i t y r e l e a s e s — m o s t l y d e n y i n g plans for a s t a d i u m — 

w e r e q u o t e d c o r r e c t l y a n d p u n c t u a t e d proper ly . 

C i t y officials t h e n d e c i d e d o n an e n d - a r o u n d play. 

T h e y a n n o u n c e d tha t t h e C o n v e n t i o n C e n t e r was m u c h 

t o o small , t ha t ex tens ive e x p a n s i o n was n e e d e d , a n d tha t 

e x p a n s i o n w o u l d r e q u i r e d e m o l i t i o n o f t h e R C A 

D o m e . T h e t h e n - " r e q u i r e d " n e w s t a d i u m was h y p e d as 

a " m u l t i u s e faci l i ty" w i t h o n l y c o i n c i d e n t a l use by t h e 

footba l l t e a m . D e s p i t e this c h a r a d e , e v e r y o n e k n e w t h e 

C o l t s w e r e in t h e dr iver 's seat a n d it was t he i r d e m a n d 

t h a t t h e s t a d i u m have a re t rac tab le roof, a d d i n g $70—$80 

m i l l i o n t o its cost . 

It was o f c o u r s e a f o r e g o n e c o n c l u s i o n tha t t h e t a x 

payers s h o u l d finance t h e n e w palace . 

T h e l a n d b e i n g p u r c h a s e d was ad jacen t t o t h e H u r s t 

p rope r ty , a n d c i ty represen ta t ives finally a p p r o a c h e d t h e 

c o m p a n y a b o u t acqu i s i t i on . T h e H u r s t s , desp i t e the i r 

saying n o , be l i eved t h e ci ty m i g h t b e o p e n t o real n e g o 

t i a t i on , i n c l u d i n g a l and swap tha t w o u l d b e cost ly t o 

n e i t h e r party. 

T h e r e was o n e li t t le p r o b l e m w i t h t h e pro jec t : 

m o n e y . T h e e s t i m a t e d cos t o f t h e w h o l e t h i n g — 

Fredrick McCartliy (fkm82848@msn.com) spent 40 years representing 
various business organizations in taxation and governmental affairs. He 
retired from the presidency of die Indiana Manufacturers Association in 
1988 after 24 years on the staff. 
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M o r e E m i n e n t - D o m a i n B u l l y i n g 

Does this look like a company being intentionally obstructionist? 

s t a d i u m a n d c o n v e n t i o n c e n t e r — w a s n o w n e a r i n g t h r e e 

q u a r t e r s o f a billion do l la rs . T h e state l eg i s la tu re was asked 

t o a l low t h e c i ty t o f u n d t h e p r o j e c t w i t h n e w a n d 

i n c r e a s e d r e v e n u e s f r o m g a m b l i n g . T h i s p r o p o s a l was 

d o o m e d f r o m t h e start , w h i c h t h e p r o p o n e n t s u n d o u b t 

ed ly k n e w . 

B u t b y n o w , w i t h " s t a d i u m n e c e s s i t y " hys t e r i a h a v i n g 

b e e n w h i p p e d u p b y t h e loca l m e d i a , " w h e t h e r ? " was n o 

l o n g e r t h e a c c e p t a b l e q u e s t i o n . T h e q u e s t i o n b e i n g d i s 

cussed was " h o w ? " T h e use o f g a m b l i n g r e v e n u e s h a v i n g 

b e e n v e t o e d , c i ty officials felt e n t i t l e d t o say t o t h e state, 

" O k a y , y o u d i d n ' t l ike o u r idea . Let 's h e a r f r o m y o u . " 

S ta te t ax r e v e n u e s w e r e a l ready i n v o l v e d . W h e n 

i n c r e a s e d state p a r t i c i p a t i o n was p r o p o s e d , t h e state t o o k 

r e spons ib i l i t y for t h e c o n s t r u c t i o n o f t h e p r o j e c t . T h e 

ac t iv i ty w o u l d b e c a r r i e d o u t b y t h e B u i l d i n g A u t h o r i 

ty, a s e v e n - m e m b e r b o a r d , f o u r o f w h o m are a p p o i n t e d 

b y t h e g o v e r n o r . U n d e r t h e t e r m s o f t h e 2 0 0 5 l eg i s l a t ion 

es tab l i sh ing t h e b o a r d , it w o u l d r e l i n q u i s h o p e r a t i o n o f 

t h e facili ty t o t h e c i ty w h e n c o n s t r u c t i o n was c o m p l e t e . 

S h o r t l y after t h e s tate t o o k over , t h e B u i l d i n g 

A u t h o r i t y ' s h e a d m a d e t h e p r e v i o u s l y c i t ed s t a t e m e n t 

t h a t t h e o n l y t h i n g t o b e n e g o t i a t e d was " h o w m u c h . " 

W h e n t h e g o v e r n o r r e c e i v e d a l e t t e r p r o t e s t i n g t h e 

" n e g o t i a t i o n s , " his c h i e f o f staff c l a i m e d t h e B u i l d i n g 

A u t h o r i t y was fo rced i n t o its a c t i ons b y h a v i n g t o w o r k 

w i t h i n r e s t r i c t i ons o f t h e p r e v i o u s c i ty a g r e e m e n t . N o 

m e n t i o n was m a d e t h a t t h e s tate h a d s h o e h o r n e d its w a y 

i n t o t h e s i t ua t i on . T h e chief ' s l e t t e r a d d e d t h a t s tate r e p 

resenta t ives " h a v e h a d n e g o t i a t i o n s w i t h t h e H u r s t s t o 

see if t h e r e is a w a y for t h e o p e r a t i o n t o stay in p l ace 

w i t h o u t adverse ly affect ing t h e P ro j ec t . " 

It s h o u l d b e n o t e d t h a t t h e H u r s t d e c i s i o n t o stay 

p u t was n o t s i m p l y a selfish o r s t u b b o r n o n e . E m p l o y 

ees h a v e b e e n w i t h t h e c o m p a n y a n a v e r a g e o f 16 

yea r s . A m o v e o u t o f d o w n t o w n w o u l d h a v e p u t m a n y 

o f t h o s e e m p l o y e e s at t h e m e r c y o f a sadly d e f i c i e n t 

p u b l i c t r a n s p o r t a t i o n s y s t e m a n d m i g h t h a v e cos t t h e m 

t h e i r j o b s . 

W i t h m e e t i n g s c o n t i n u i n g a n d th rea t s o f e m i n e n t 

d o m a i n b e i n g h e a r d , l e t t e r s t o t h e loca l n e w s p a p e r in 

s u p p o r t o f t h e H u r s t s b e g a n t o appear . Leg is la to r s w e r e 

also m a k i n g noises a b o u t t i g h t e n i n g u p t h e e m i n e n t -

d o m a i n l a w in t h e c o m i n g sess ion. 

The State Files Suit 

Th e B u i l d i n g A u t h o r i t y d e c i d e d t o file t h e suit w i t h 

t h e express p u r p o s e o f h e a d i n g off any a c t i o n t h e 

l e g i s l a t u r e m i g h t t a k e . T h e n e w s p a p e r e d i t o r i a l l y 

d e s c r i b e d this a c t i o n as " r easonab le , " e v e n t h o u g h it c a m e 

w h i l e t h e H u r s t s w e r e still n e g o t i a t i n g in g o o d faith. 

W h i l e t h e t o p offer b y t h e A u t h o r i t y was " u p t o $ 6 

m i l l i o n , " t h e H u r s t s h a d l o n g a g o d e t e r m i n e d t h a t t h e 

ac tua l cos t o f m o v i n g w o u l d b e o v e r $ 1 0 m i l l i o n . 

D e t e r m i n e d t o stay, t h e H u r s t s offered a n i r r egu la r ly 

s h a p e d p i e c e o f t h e l a n d t o t h e A u t h o r i t y in e x c h a n g e 
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for a pa rce l ad j acen t t o t h e i r o w n p r o p e r t y a n d a l ready 

c o n t r o l l e d b y t h e A u t h o r i t y . T h e e v e n t r a d e w o u l d leave 

b o t h pa r t i e s w i t h regular , " s q u a r e d off" sec t ions . T h e 

A u t h o r i t y r e j e c t e d t h e offer o u t o f h a n d . E v e n t u a l l y t h e 

A u t h o r i t y se t t l ed for a swap tha t gave it 2 .7 acres o f 

H u r s t l a n d i n r e t u r n for o n e acre o f state l and , l e a v i n g 

t h e b u i l d i n g a n d t h e bus iness at t h e s a m e l o c a t i o n b u t 

w i t h n o r o o m for e x p a n s i o n . 

B u t at th is p o i n t t h e b a r g a i n i n g h a d b e e n r e d u c e d 

p r i m a r i l y t o p rov i s i ons ins is ted o n b y t h e B u i l d i n g 

A u t h o r i t y t h a t c o n c e r n e d c o n t r o l o f t h e c o m p a n y a n d 

its f u tu re bus iness a c t i v i t i e s — n o n e o f w h i c h h a d any 

b e a r i n g o n t h e c o n s t r u c t i o n o f t h e s t a d i u m o r t h e p r o 

v i s i o n o f p a r k i n g spaces . 

T h e H u r s t s w e r e n o w s p e n d i n g far m o r e t i m e o n this 

p r o b l e m t h a n o n t h e bus iness itself. Lega l costs , e v e n 

w i t h o u t a t r ia l , w e r e a b o u t $ 7 0 0 , 0 0 0 . T h e state's a n t a g o 

nis t ic m a n n e r in t h e " n e g o t i a t i o n s " m a d e a d r a w n - o u t 

t r ia l i n e v i t a b l e , d i v e r t i n g e v e r - i n c r e a s i n g t i m e a n d 

m o n e y f r o m far b e t t e r uses in o p e r a t i n g t h e p l an t . 

S o t h e H u r s t s r e a c h e d a final a g r e e m e n t t h a t a l l o w e d 

t h e bus iness t o r e m a i n at its l o c a t i o n , b u t w i t h c o m 

p le t e ly u n r e a s o n a b l e r e s t r i c t ions t h e o w n e r s felt t h e y 

h a d t o a c c e p t if t h e y w e r e t o ge t o n w i t h t h e i r lives. 

In te res t ing ly , t h e A u t h o r i t y s i g n e d t h e a g r e e m e n t t h r e e 

days b e f o r e it w o u l d have h a d t o t u r n over d i s cove ry 

d o c u m e n t s for t h e u p c o m i n g l i t iga t ion . 

U n d e r t h e t e r m s , for t h e n e x t 3 0 years t h e B u i l d i n g 

A u t h o r i t y can take over t h e p r o p e r t y if t h e H u r s t s : 

1) d e c i d e t h e y w i s h t o c h a n g e t h e n a t u r e o f t h e i r b u s i 

ness; 2) rece ive an a c c e p t a b l e t h i r d - p a r t y offer t o p u r 

chase t h e p r o p e r t y ; 3) are, in t h e o p i n i o n o f t h e 

A u t h o r i t y , n o l o n g e r o p e r a t i n g t h e bus iness w i t h i n t h e 

p r e s e n t p r o p e r t y ; o r 4) are n o l o n g e r o w n e r s o f 5 0 p e r 

c e n t o f t h e bus iness . T h e y c o u l d also lose t h e p r o p e r t y if 

t h e c u r r e n t o p e r a t i o n n o l o n g e r cons t i t u t e s 5 0 p e r c e n t 

o f t h e bus iness b e i n g d o n e t he r e . 

T h e n e w s p a p e r q u o t e d t h e A u t h o r i t y c h a i r m a n say

i n g t h a t s ince t h e state d id n o t ge t all t h e l a n d it " n e e d 

e d " it w o u l d have t o b u i l d a $ 1 5 - $ 18 mi l l i on p a r k i n g 

garage , i m p l y i n g tha t this was t h e H u r s t s ' fault. 

Shameful Blot 

This e p i s o d e is a shamefu l b l o t o n t h e r e p u t a t i o n o f 

t h e state a n d city. Sure ly this g o v e r n m e n t a l b u l l y i n g 

o f smal l bus iness , w h i c h po l i t i c ians are so f o n d o f c l a i m 

i n g as t h e h e a r t o f t h e e c o n o m y , w o u l d n o t b e o v e r 

l o o k e d b y a f i r m s e e k i n g a n e w site in t h e area. 

T h e r e is also a b l o t o n t h e bus iness c o m m u n i t y . 

T h r o u g h o u t t h e process n o local o r state bus iness asso

c i a t i o n gave p u b l i c s u p p o r t t o o r m a d e any offer t o assist 

this small bus iness in its ba t t l e against an a r rogan t , n o n -

e l e c t e d state agency. 

D i c t i o n a r i e s u s e d by bus iness a n d pol i t i ca l leaders o f 

t h e state a n d c i ty a p p e a r t o have lost t h e p a g e tha t c o n 

tains t h e w o r d s " p r i n c i p l e " a n d "p r io r i t y . " (f?j) 
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Book Reviews 

Nat ion, S ta te , and Economy: Contr ibutions to the 
Politics and the History of Our Time 
by Ludwig von Mises 
Liberty Fund • 2006 • 220 pages • $20.00 hardcover; 
$12.00 paperback 

Rev iewed by R icha rd M . Ebel ing 

Uikvi i . ' \on Mises w : 
" i t hou t a d o u b t , W o r l d W a r I 

w a s o n e o f t h e m o s t 

m o m e n t o u s even t s o f t h e last h u n 

d r e d years . I n d e e d , it c o u l d b e 

a r g u e d t h a t it was the m o s t i m p o r 

t a n t e v e n t d u r i n g th i s t i m e . It 

m a r k e d t h e b r e a k b e t w e e n t h e g e n 

eral ly c lass ical - l iberal e p o c h t h a t 

h a d p r e v a i l e d d u r i n g t h e n i n e 

t e e n t h c e n t u r y a n d t h e col lec t iv is t era t h a t has d o m i n a t 

e d w o r l d c iv i l i za t ion eve r s ince . 

O f c o u r s e , c o l l e c t i v i s m h a d b e e n g r o w i n g i n i n t e l 

l e c t u a l a n d p o l i t i c a l i n f l u e n c e for severa l d e c a d e s 

b e f o r e t h e w a r b e g a n i n 1 9 1 4 . B u t it w a s t h a t w a r t h a t 

r e l ea sed t h e d e m o n s o n t h e e n t i r e w o r l d : soc i a l i sm , 

c o m m u n i s m , fasc ism, N a z i s m , i n t e r v e n t i o n i s m , a n d t h e 

w e l f a r e s ta te . 

T h e A u s t r i a n e c o n o m i s t L u d w i g v o n M i s e s s e r v e d in 

t h e A u s t r o - H u n g a r i a n A r m y d u r i n g t h e w a r as a n 

ar t i l le ry officer, s e e i n g a c t i o n o n t h e e a s t e r n f ront agains t 

t h e R u s s i a n s . Af te r t h e w a r e n d e d in N o v e m b e r 1 9 1 8 

Mises r e t u r n e d t o his p r e w a r e m p l o y m e n t as a n e c o 

n o m i c analyst for t h e V i e n n a C h a m b e r o f C o m m e r c e . 

In t h a t ro l e h e was d e e p l y i n v o l v e d i n t h e p o s t w a r p o l i 

tics a n d e c o n o m i c s o f t h e n e w , smal l A u s t r i a n R e p u b l i c . 

I n t h e m i d d l e o f all t h e s e even t s h e f o u n d t i m e t o w r i t e 

Nation, State, and Economy, w h i c h a p p e a r e d in t h e ear ly 

a u t u m n o f 1 9 1 9 . I n its pages h e a t t e m p t e d t o e x p l a i n t h e 

causes a n d c o n s e q u e n c e s o f t h e war . Af te r b e i n g o u t o f 

p r i n t for m a n y years , t h e E n g l i s h t r ans l a t i on o f th is 

i m p o r t a n t v o l u m e is available o n c e aga in , p u b l i s h e d b y 

L i b e r t y F u n d . 

T h e b o o k is real ly t w o l o n g essays o n r e l a t ed t h e m e s . 

T h e first p a r t is a n ins ight fu l analysis o f t h e o r i g i n s a n d 

i m p l i c a t i o n s o f m o d e r n n a t i o n a l i s m a n d t h e c o n c e p t o f 

n a t i o n a l i t y i n g e n e r a l . T h e s e c o n d p a r t is d e v o t e d t o a 

de t a i l ed s t u d y o f t h e r e l a t ionsh ips b e t w e e n socia l i sm, 

i m p e r i a l i s m , a n d war . 

A sense o f n a t i o n a l i t y has o f t en b e e n said t o b e l i n k e d 

t o a c o m m o n racial o r cu l tu ra l h e r i t a g e . M i s e s a rgues , 

h o w e v e r , t h a t i n m o d e r n t i m e s feel ings a n d a t t i t udes o f 

a s h a r e d n a t i o n a l b e l o n g i n g , especia l ly in E u r o p e , have 

h a d t h e i r o r i g i n in a c o m m o n l a n g u a g e . L a n g u a g e , h e 

says, is t h e m e a n s t h r o u g h w h i c h w e r ea son , c o m m u n i 

ca te , a n d h a v e a sha red basis w i t h o t h e r s for u n d e r s t a n d 

i n g a n d i n t e r p r e t i n g t h e w o r l d . T h e l inguis t i c s t a m p is 

i m p r e s s e d o n us i n c h i l d h o o d f r o m t h o s e i m m e d i a t e l y 

a r o u n d us as w e a b s o r b a l a n g u a g e . " C o m m u n i t y o f l a n 

g u a g e b i n d s a n d d i f fe rence o f l a n g u a g e separa tes p e r s o n s 

a n d p e o p l e s , " M i s e s states. 

M i s e s is careful t o e x p l a i n t h a t n e i t h e r a l a n g u a g e 

n o r a l a n g u a g e g r o u p is s tat ic; b o t h are c o n s t a n t l y in 

f lux. B u t at a n y m o m e n t a s h a r e d l a n g u a g e w o r k s as a 

s t r o n g e l e m e n t o f se l f - iden t i ty a n d a c o m m o n b o n d 

w i t h o t h e r s . M i s e s goes t o g rea t l e n g t h s t o c h a l l e n g e 

t h e racial c o n c e p t i o n o f na t iona l i ty , especia l ly as it h a d 

b e e n d e v e l o p i n g i n G e r m a n y in t h e d e c a d e s b e f o r e t h e 

war . " G e r m a n s " c o u l d b e s h o w n t o have m a n y e t h n i c 

b a c k g r o u n d s ; w h a t t h e y all possessed was t h e G e r m a n 

l a n g u a g e . 

O v e r t h e last 2 0 0 years , M i s e s exp la ins , po l i t i ca l 

n a t i o n a l i s m t o o k t w o f o r m s : " l ibe ra l n a t i o n a l i s m " a n d 

" m i l i t a n t o r imper i a l i s t i c n a t i o n a l i s m . " L ibe ra l n a t i o n a l 

i s m was g r o u n d e d in t h e idea o f i n d i v i d u a l f r e e d o m , 

w h i c h i n c l u d e d t h e r i g h t o f i nd iv idua l s t o d e c i d e t h e 

s tate t o w h i c h t h e y w i s h e d t o b e l o n g . T h i s m e a n t k ings 

a n d p r i n c e s n o l o n g e r s h o u l d have t h e r i g h t t o t r a d e 

a m o n g t h e m s e l v e s t e r r i t o r i e s a n d t h e i r i n h a b i t a n t s . T h e 

n o t i o n o f n a t i o n a l s e l f - d e t e r m i n a t i o n was a n a t u r a l o u t 

g r o w t h o f th is . I n W e s t e r n E u r o p e , w h e r e t h e r e w e r e 

c o m p a c t a n d relat ively h o m o g e n e o u s l ingu is t i c g r o u p s , 

t h e b o u n d a r i e s o f states c o u l d f r e q u e n t l y reflect t h e b o r 

ders b e t w e e n t h e s e g r o u p s . 

T h a t was m o r e difficult in C e n t r a l a n d E a s t e r n 

E u r o p e , a p a t c h w o r k o f o v e r l a p p i n g a n d ad j acen t l i n 

guis t ic g r o u p s w i t h i n t h e s a m e states. Pol i t ica l b o u n d 

ar ies c o u l d n o t easily b e d r a w n a l o n g l inguis t i c l ines , so 

l ingu is t i c ma jo r i t i e s h e l d po l i t i ca l p o w e r ove r l inguis t i c 

m i n o r i t i e s . 
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If classical l ibe ra l i sm h a d p reva i l ed a n d g o v e r n m e n t s 

h a d b e e n l i m i t e d t o s e c u r i n g life, l iberty, a n d p r o p e r t y , 

M i s e s sugges ts , t h e f r ic t ions b e t w e e n l inguis t i c g r o u p s 

l i v ing in t h e s e n a t i o n - s t a t e s m i g h t h a v e b e e n m i n i m i z e d . 

B u t w i t h t h e g r o w t h o f i n t e r v e n t i o n i s t i d e o l o g i e s a n d 

po l i c i e s i n t h e s e c o n d ha l f o f t h e n i n e t e e n t h cen tu ry , 

g o v e r n m e n t p o w e r was inev i t ab ly u s e d t o bene f i t o n e 

l ingu is t i c g r o u p at t h e e x p e n s e o f a n o t h e r . T h i s b e c a m e 

t h e basis for t h e na t iona l i s t i c confl ic ts a n d war s in 

E u r o p e o v e r t h e last 1 5 0 years . 

I n t h e d e c a d e s b e f o r e W o r l d W a r I G e r m a n n a t i o n a l 

i s m was g r o u n d e d in t w o ideas: t ha t all G e r m a n s h a d t o 

b e un i f i ed w i t h i n t h e s a m e po l i t i ca l s tate (even if this 

m e a n t i n c o r p o r a t i n g a n d o p p r e s s i n g m i n o r i t y l inguis t ic 

g r o u p s ) , a n d t h a t G e r m a n y h a d t o h a v e a t e r r i t o r y large 

e n o u g h t o b e self-sufficient i n l a n d a n d r e sou rces t o 

m a t c h t h e e c o n o m i c p o t e n t i a l o f any po l i t i ca l r ival for 

d o m i n a t i o n o n t h e E u r o p e a n c o n t i n e n t . T h o s e goals 

g e n e r a t e d a spi r i t o f G e r m a n m i l i t a r i s m a n d i m p e r i a l 

i sm, M i s e s l a m e n t s , t h a t set t h e s tage for t h e even t s t h a t 

t h e n u n f o l d e d b e g i n n i n g in 1 9 1 4 . 

Classical l ibera l i sm, M i s e s a rgues , focuses o n t h e 

r i gh t s a n d t h e we l fa re o f t h e i n d i v i d u a l . N a t i o n a l i s m a n d 

i m p e r i a l i s m see o n l y t h e co l lec t ive t o w h i c h t h e i n d i 

v i d u a l m u s t b e m a d e s u b s e r v i e n t for t h e sake o f t h e 

n a t i o n - s t a t e , e v e n if s u b s e r v i e n c e i n c l u d e s p a y i n g w h a t 

h e calls t h e " b l o o d t a x " — t h a t is, b e i n g sacr i f iced o n t h e 

ba t t le f ie ld for t h e g l o r y o f n a t i o n a l g rea tness . 

I n t h e s e c o n d p a r t o f t h e b o o k o n e sees a l r eady 

m a n y o f t h e ideas for w h i c h M i s e s w o u l d b e c o m e 

f a m o u s i n t h e t w e n t i e t h c e n t u r y . H e d e m o n s t r a t e s w h y 

c e n t r a l e c o n o m i c p l a n n i n g a n d r e g u l a t i o n d u r i n g w a r 

are t h e e x a c t o p p o s i t e o f w h a t s h o u l d b e d o n e if a 

c o u n t r y is t o u se its full p o t e n t i a l aga ins t its e n e m i e s . 

It is p rec i se ly d u r i n g a n a t i o n a l e m e r g e n c y , w h e n 

r e s o u r c e s a n d p r o d u c t i v e abi l i ty m u s t b e q u i c k l y shif ted 

f r o m p e a c e t i m e t o w a r t i m e uses , t h a t t h e m a r k e t m u s t 

b e left free. M a r k e t - b a s e d prof i t i n c e n t i v e s a n d e n t r e 

p r e n e u r i a l i n g e n u i t y w i l l ge t t h e j o b d o n e far b e t t e r 

t h a n a n y b u r e a u c r a c y . 

M i s e s also cha l l enges t h e p o p u l a r de lu s ions a b o u t 

s u p p o s e d w a r t i m e " b o o m s . " R e g a r d l e s s h o w a w a r is 

f i n a n c e d — i n c r e a s e d t a x a t i o n , m o r e b o r r o w i n g , o r p r i n t 

i n g - p r e s s m o n e y — s o c i e t y e n d s u p p o o r e r . C o n s u m e r s 

see f ewer g o o d s m a d e for t h e m b e c a u s e scarce r e sou rces 

m u s t b e shif ted t o m a k i n g t h e tools o f war . O f t e n c a p i 

tal is n o t fully m a i n t a i n e d a n d r ep l aced d u e t o t h e p r e s 

sures o f w a r p r o d u c t i o n , r e su l t ing in a loss o f p r o d u c t i v e 

capabil i ty. A n d o f c o u r s e , p a r t o f t h e l a b o r force is k i l led 

o r p e r m a n e n t l y m a i m e d in ba t t l e , w h i l e p a r t o f t h e s o c i 

ety's phys ica l capi ta l is des t royed in t h e conf l ic t . 

W h a t creates t h e i l lus ion o f w a r t i m e p r o s p e r i t y is t h e 

a p p a r e n t g o o d t i m e s g e n e r a t e d b y inf la t ion. H e r e Mises 

h a m m e r s away t h a t inf la t ion creates t h e i l lus ion o f p r o s 

p e r i t y o n l y b e c a u s e o f t h e " n o n - n e u t r a l " m a n n e r in 

w h i c h increases in t h e m o n e y supp ly r i p p l e t h r o u g h t h e 

e c o n o m y . T h u s it appea r s tha t profits are i m p r o v i n g a n d 

i n c o m e s are r i s ing w h e n in fact b e n e a t h t h e m o n e t a r y 

surface massive d i s t o r t i ons a n d i m b a l a n c e s are b e i n g 

p r o d u c e d b y t h e in f la t ionary process . Mise s was o n e o f 

t h e first e c o n o m i s t s t o d e m o n s t r a t e h o w inf la t ion can 

d i s to r t a c c o u n t i n g m e t h o d s , r e su l t ing in ac tua l capi tal 

c o n s u m p t i o n . 

O n e also sees in this b o o k t h e g e r m o f his c r i t i q u e o f 

socialist cen t ra l p l a n n i n g — w h i c h h e w o u l d p u b l i s h a 

yea r l a t e r — w h e n in his analysis o f inf la t ion h e e m p h a 

sizes t h e c ruc ia l ro le o f e c o n o m i c ca l cu la t ion a n d a 

stable m o n e t a r y sys t em if r e sources are t o b e u s e d effi

c i en t ly a n d capi ta l is t o b e p r o p e r l y m a i n t a i n e d a n d a l lo 

c a t e d t o t h e m o s t h i g h l y v a l u e d uses. 

In t h e c o n c l u d i n g c h a p t e r Mises b e m o a n s t h e fact 

t ha t all t h e g rea t i ndus t r i a l a c h i e v e m e n t s m a d e poss ib le 

b y t h e classical- l iberal e p o c h o f t h e n i n e t e e n t h c e n t u r y 

h a d b e e n p l a c e d in t h e se rv ice o f co l l ec t iv i sm a n d i m p e 

r ia l i sm. T h e p u s h o f a b u t t o n can s e n d tens o f t h o u s a n d s 

t o t h e i r dea th s b e c a u s e t h e t e c h n o l o g i e s o f peacefu l c a p 

i ta l ism h a d b e e n pe rve r se ly a d a p t e d t o v i o l e n t statist 

e n d s . 

A n d t h e s h a d o w o f t h e n e x t w o r l d w a r was a l ready 

seen b y Mise s . H e w a r n e d his fe l low G e r m a n s a n d A u s 

t r ians tha t i f i n defeat t h e y vengefu l ly p l a n n e d a fu ture 

war , t h e y c o u l d we l l face " t h e c o m p l e t e a n n i h i l a t i o n o f 

t h e G e r m a n p e o p l e . " All w h o have seen t h e p h o t o g r a p h s 

o f t h e w a s t e l a n d tha t G e r m a n y b e c a m e in W o r l d W a r II 

c a n app rec i a t e h o w clearly in 1 9 1 9 Mises h a d foreseen 

t h e disaster t h a t faced G e r m a n y 2 5 years la ter t h a n k s t o 

its fai lure t o t u r n its b a c k o n co l l ec t iv i sm a n d its N a z i 

p e r m u t a t i o n in t h e 1930s . ( | | 
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776 is P u l i t z e r P r i z e - w i n n i n g 

a u t h o r D a v i d M c C u l l o u g h ' s 

c h r o n i c l i n g o f t h e m o m e n t o u s 

yea r i n w h i c h Br i t a in ' s A m e r i c a n 

c o l o n i e s d e c l a r e d t h e i r i n d e p e n d 

e n c e f r o m t h e r u l i n g m o n a r c h y , 

c a m e e x c e e d i n g l y c lose t o m i l i 

t a ry defea t o n several occa s ions , 

a n d finally w o n a m o r a l e - b o o s t 

i n g v i c t o r y t h a t sufficed t o k e e p 

t h e fire o f r e b e l l i o n f r o m d y i n g o u t t h e f o l l o w i n g w i n 

ter. T h i s , o f c o u r s e , is h i s t o r y t h a t has b e e n t o l d m a n y 

t i m e s be fo re , b u t M c C u l l o u g h n o t o n l y r e c o u n t s t h e 

t u m u l t u o u s even t s i n a g r i p p i n g m a n n e r , b u t also weaves 

i n t o his a c c o u n t e n o u g h o f t h e p h i l o s o p h y o f t h e c o n 

t e n d i n g sides t o m a k e t h e b o o k c o n s i d e r a b l y m o r e t h a n 

j u s t a n o t h e r m i l i t a r y h is tory . T h e detai ls o f t r o o p m o v e 

m e n t s , a t t ack a n d defense , w e a p o n r y , a n d so o n are all 

h e r e . So , t o o , is a l o o k i n t o t h e m i n d s o f t h e m e n w h o 

f o u g h t t o s h a p e t h e de s t i ny o f N o r t h A m e r i c a in tha t 

a m a z i n g year. 

W e l e a r n , for e x a m p l e , a g rea t dea l a b o u t K i n g 

G e o r g e III , w h o was dismissive a n d c o n t e m p t u o u s o f 

t h e p a t r i o t forces a n d r e g a r d e d it as his " d u t y " t o r e s to re 

o r d e r i n his e m p i r e b y c o m p e l l i n g his r ebe l l i ous subjec ts 

t o obey. H o w dear ly h e , b u t m o s t l y t h e p e o p l e o f E n g 

l and , w o u l d pay for his h a u g h t y a t t i t u d e . As w i t h so 

m a n y ru l e r s t h r o u g h o u t h is tory , K i n g G e o r g e ' s i m p e r i 

o u s cast o f m i n d w o u l d l ead t o g rea t suf fer ing a m o n g his 

f r iends a n d foes al ike. 

S o m e reade r s wi l l b e s u r p r i s e d t o l e a r n tha t t h e r e was 

a c o n s i d e r a b l e a n t i w a r f ac t ion i n E n g l a n d . O n e n e w s p a 

per , t h e Evening Post, d e n o u n c e d t h e w a r t o force t h e 

n a u g h t y co lon i s t s t o r e spec t t h e i r royal mas t e r s as 

" u n n a t u r a l , unneces sa ry , un jus t , d a n g e r o u s , h a z a r d o u s , 

a n d unp ro f i t ab l e . " Le t t e r s h o m e f r o m so ld ie rs s e r v i n g in 

t h e c o l o n i e s also a t t a c k e d t h e K ing ' s w a r pol icy . O n e , 

f r o m a n officer s t a t i o n e d in B o s t o n , e x p r e s s e d t h e w i s h 

t h a t all t h e " v i o l e n t p e o p l e " w h o a d v o c a t e d w a r s h o u l d 

c o m e across t h e A t l a n t i c t o e x p e r i e n c e it t h e m s e l v e s . 

" G o d s e n d us p e a c e a n d a g o o d fireside in O l d E n g 

l and , " t h e m a n w r o t e plaint ively. 

N o r , w e l e a r n , was t h e w a r u n i f o r m l y p o p u l a r w i t h 

t h e ar is tocracy. I n t h e H o u s e o f L o r d s t h e D u k e o f 

G r a f t o n , say ing t h e King ' s m i n i s t e r s h a d d e c e i v e d h i m as 

t o t h e t r u e state o f affairs i n A m e r i c a , p r o p o s e d t h a t 

e v e r y act t h a t P a r l i a m e n t h a d passed r e g a r d i n g t h e 

c o l o n i e s s ince t h e d isas t rous S t a m p A c t o f 1 7 6 5 s h o u l d 

b e i m m e d i a t e l y r e p e a l e d . H e a r g u e d t h a t " n o t h i n g less 

w i l l a c c o m p l i s h any effectual p u r p o s e , w i t h o u t scenes o f 

r u i n a n d d e s t r u c t i o n , w h i c h I c a n n o t t h i n k o n w i t h o u t 

t h e u t m o s t g r i e f a n d h o r r o r . " A n d in t h e H o u s e o f 

C o m m o n s , J o h n W i l k e s , L o r d M a y o r o f L o n d o n , m a i n 

t a i n e d t h a t t h e w a r w i t h " o u r b r e t h r e n " in N o r t h A m e r 

ica was " u n j u s t , fatal, a n d r u i n o u s t o o u r c o u n t r y . " 

W h e t h e r M c C u l l o u g h h a d c u r r e n t U . S . p o l i c y in m i n d 

w h e n h e i n c l u d e d these pages o n d issent f r o m Br i t i sh 

p o l i c y in 1 7 7 6 , t h e y h a v e a n u n m i s t a k a b l e c o n n e c t i o n 

across t h e c e n t u r i e s . 

W h y d id t h e p a t r i o t s fight? M c C u l l o u g h answers : 

" A s k e d w h a t t h e y w e r e f i gh t i ng for, m o s t o f t h e a r m y — 

officers a n d m e n in t h e r a n k s — w o u l d u n t i l n o w have 

said it was in de fense o f t h e i r c o u n t r y a n d t h e i r r igh t fu l 

l ibe r t i es as f r e e b o r n E n g l i s h m e n . " D r i v i n g away t h e 

h a t e d r e d c o a t s was t h e m o t i v e for m o s t o f t h e so ld ie rs . 

T h e idea tha t po l i t i ca l i n d e p e n d e n c e s h o u l d b e t h e 

ob jec t ive h a d n o t g a i n e d m a n y a d h e r e n t s in 1 7 7 6 . T h a t 

a b s t r a c t i o n wasn ' t nea r l y as p o t e n t a m o t i v a t o r as t h e 

p r e s e n c e o f B r i t i s h regu la r s , w i d e l y r e g a r d e d as an i n v a d 

i n g force . 

O n t h e ba t t le f ie ld it's o f t en b e t t e r t o b e l u c k y t h a n 

g o o d , a n d m u c h o f 1776 is p r o o f o f t h a t adage . A d i l i 

g e n t B r i t i s h c o m m a n d e r w o u l d h a v e h a d l i t t le difficulty 

in d e f e a t i n g W a s h i n g t o n ' s a r m y i n 1 7 7 6 , especia l ly in 

v i e w o f t h e r e p e a t e d mi l i t a ry b l u n d e r s W a s h i n g t o n c o m 

m i t t e d d u r i n g t h e N e w Y o r k c a m p a i g n tha t s u m m e r . 

F o r t u n a t e l y , t h e B r i t i s h g e n e r a l c o m m a n d i n g t h e l a n d 

forces , W i l l i a m H o w e , was , M c C u l l o u g h w r i t e s , " s l o w -

m o v i n g , p r o c r a s t i n a t i n g , n e g l i g e n t i n p r e p a r i n g for 

a c t i o n , i n t e r e s t e d m o r e in his o w n c r e a t u r e c o m f o r t s a n d 

p leasures . " H o w e m a d e n o effort t o u n d e r s t a n d his 

adve r sa ry o r t o f a t h o m his i n t e n t i o n s . H i s i n d o l e n c e was 

a c o n s t a n t s o u r c e o f i r r i t a t i o n for his m o r e aggressive 

s u b o r d i n a t e s . 
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O n severa l o c c a s i o n s , W a s h i n g t o n ' s a t t e m p t s t o 

d e f e n d N e w Y o r k — w h i c h was q u i t e i m p o s s i b l e g i v e n 

t h e B r i t i s h c o n t r o l o f t h e s e a s — n e a r l y l ed t o t h e 

d e s t r u c t i o n o f t h e C o n t i n e n t a l A r m y . T h e u n s u n g h e r o 

o f t h e yea r was real ly C o l o n e l J o h n Glover , w h o s e r e g i 

m e n t o f e x p e r t b o a t m e n f r o m Massachuse t t s saved t h e 

a r m y f r o m c a p t u r e o n L o n g Is land b y r o w i n g it off t o 

t e m p o r a r y safety, saved it aga in b y p l u g g i n g a defens ive 

gap at W h i t e P la ins , a n d finally m a d e poss ib le t h e s u r 

p r i s e a t t ack o n t h e Hess i ans at T r e n t o n b y r o w i n g t h e 

a r m y across t h e icy D e l a w a r e R i v e r . R e a d e r s wi l l revel 

i n t h e de t a i l ed a c c o u n t M c C u l l o u g h p r o v i d e s o f t h e 

f a m o u s s u r p r i s e a t t ack o n T r e n t o n . 

Beaut i fu l ly w r i t t e n a n d p r i n t e d , 1776 is a b o o k tha t 

b e l o n g s i n t h e l ib ra ry o f e v e r y o n e w h o has a desire t o 

u n d e r s t a n d h o w t h e U n i t e d States c a m e t o b e . (f|) 

George Leef (georgeleef@aol.com) is book review editor of T h e Freeman. 
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I . 1 I t K U T V 

A ctive Liberty d e s e r v e s t o b e 

w i d e l y r ead a n d discussed. In it 

J u s t i c e S t e p h e n B r e y e r exp la ins his 

a p p r o a c h t o t h e C o n s t i t u t i o n a n d 

his v i e w o f t h e p r o p e r ro le o f t h e 

»',V'»",'.".'".V.7.. federa l c o u r t s . B a s e d o n a series o f 

l ec tu re s h e gave at H a r v a r d i n 2 0 0 4 , 

I „' . - I t h e b o o k is n o t l ikely t o w i n over 

iy r-^r-- rnI_--.—.pJ m a n y r eade r s o f The Freeman t o 

Breyer ' s p o i n t o f v iew. B u t I can t h i n k o f n o b e t t e r b o o k 

t o r e a d if o n e is i n t e r e s t e d i n h o w t a l e n t e d l e f t - o f - c e n -

t e r j u d g e s a n d lawyers t h i n k . 

B r o a d l y s p e a k i n g , t h e r e are t w o ways t o l o o k at t h e 

C o n s t i t u t i o n — o n e focuses o n t h e t ex t , t h e o t h e r d o e s 

n ' t . J u s t i c e B r e y e r is f i rmly i n t h e la t te r c a m p . Specif

ically, h e a rgues for a f o r m o f i n t e r p r e t a t i o n k n o w n 

as " p u r p o s i v i s m , " w h i c h h e exp la ins b y q u o t i n g a 

1 9 4 1 S u p r e m e C o u r t o p i n i o n : " T h e j u d g e s h o u l d r ead 

c o n s t i t u t i o n a l l a n g u a g e 'as t h e reve la t ion o f t h e grea t 

p u r p o s e s w h i c h w e r e i n t e n d e d t o b e a c h i e v e d by t h e 

C o n s t i t u t i o n ' itself, a ' f r a m e w o r k for ' a n d a ' c o n t i n u i n g 

i n s t r u m e n t o f g o v e r n m e n t . ' " N o t e wel l t h e w o r d " c o n 

t i n u i n g . " Breyer ' s C o n s t i t u t i o n is o f t h e l i v i n g - b r e a t h i n g 

va r i e ty , a n d h e is c o m f o r t a b l e w i t h t h e m a s s i v e 

r e g u l a t o r y - w e l f a r e state w e n o w have . P r o p e r t y r igh t s 

are m e n t i o n e d o n c e in his b o o k , a n d t h e c o n c e p t t h a t 

t h e federal g o v e r n m e n t has o n l y e n u m e r a t e d ( l imi ted) 

p o w e r s is i g n o r e d , as is t h e F o u n d e r s ' a s s u m p t i o n tha t 

m o s t g o v e r n m e n t bus iness w o u l d b e se t t led at t h e state 

o r loca l level . A t o n e p o i n t , B r e y e r dismisses " t e x t u a l -

i s m " — t h e m o r e t e x t - b o u n d a p p r o a c h t o t h e C o n s t i t u 

t i o n — b y c h a r a c t e r i z i n g it as " p l a c i n g w e i g h t u p o n 

e i g h t e e n t h - c e n t u r y details t o t h e p o i n t at w h i c h it 

b e c o m e s difficult for a twen ty - f i r s t c e n t u r y c o u r t t o 

app ly t h e d o c u m e n t ' s u n d e r l y i n g values ." 

C h i e f a m o n g t h e C o n s t i t u t i o n ' s " u n d e r l y i n g v a l u e s " 

tha t B r e y e r is k e e n t o a d v a n c e is "ac t ive l iberty," w h i c h 

h e also refers t o as " a n c i e n t l iberty." H e cites B e n j a m i n 

C o n s t a n t , a n i n e t e e n t h - c e n t u r y pol i t i ca l p h i l o s o p h e r , for 

t h e d i s t i n c t i o n b e t w e e n " a n c i e n t " a n d " m o d e r n " l iberty. 

M o d e r n l i be r ty is w h a t m o s t p e o p l e l ikely have i n m i n d 

w h e n u s i n g t h e w o r d : " f r e e d o m f rom g o v e r n m e n t , . . . 

t h e ind iv idua l ' s f r e e d o m to p u r s u e his o w n interes ts a n d 

desires free o f i m p r o p e r g o v e r n m e n t i n t e r f e rence . " B r e y 

e r cont ras t s this eve ryday m e a n i n g w i t h " t h e act ive l i b 

e r t y o f t h e anc i en t s , w h a t C o n s t a n t cal led t h e peop le ' s 

r i g h t t o ' a n act ive a n d c o n s t a n t p a r t i c i p a t i o n in c o l l e c 

t ive power . ' " 

E l s e w h e r e , B r e y e r def ines act ive l i be r ty as " t h e s c o p e 

o f t h e [citizen's] r i g h t t o p a r t i c i p a t e i n g o v e r n m e n t , " a n d 

t h e " p r i n c i p l e " o f act ive l i be r ty as " t h e n e e d t o m a k e 

r o o m for d e m o c r a t i c d e c i s i o n - m a k i n g . " Ac t ive l i be r ty is 

t h e g rea t " d e m o c r a t i c t h e m e " tha t , B r e y e r assures us , 

" r e s o n a t e s t h r o u g h o u t t h e C o n s t i t u t i o n . " 

B r e y e r c a n n o t , o f c o u r s e , p o i n t t o t h e t e r m " a c t i v e 

l i b e r t y " i n t h e t e x t o f t h e C o n s t i t u t i o n b e c a u s e it d o e s 

n o t a p p e a r t h e r e . T h e u n m o d i f i e d w o r d " l i b e r t y " d o e s 

a p p e a r t w i c e o u t s i d e t h e P r e a m b l e — i n t h e d u e -

p r o c e s s c lauses o f t h e Fif th a n d F o u r t e e n t h A m e n d 

m e n t s — b u t B r e y e r m a k e s n o a t t e m p t t o t i e h is 

p u r p o s i v i s m t o t h e s e t e x t u a l a n c h o r s . R a t h e r , h is c l a i m 

for t h e l e g i t i m a c y o f his i n t e r p r e t i v e t h e o r y d e p e n d s 
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o n h is r e a d i n g o f t h e b r o a d o u t l i n e s o f A m e r i c a n p o l i t 

ica l h i s t o r y . 

T h e p r o b l e m w i t h p u r p o s i v i s m is t h a t it is a n o p e n 

i n v i t a t i o n t o j u d g e s t o legis la te f r o m t h e b e n c h . T h e 

S u p r e m e C o u r t dec i s ions B r e y e r discusses d o n o t r e a s 

sure t h e r e a d e r o n th is p o i n t , de sp i t e his r e p e a t e d re fe r 

e n c e s t o t h e n e e d for j u d i c i a l res t ra in t . 

R e m a r k a b l y , B r e y e r d o e s n o t discuss Roe v. Wade, 

a l m o s t c e r t a i n l y t h e m o s t w i d e l y d e b a t e d m o d e r n d e c i 

s ion in w h i c h t h e S u p r e m e C o u r t gave a n expans ive 

r e a d i n g t o t h e t e r m " l i b e r t y " in t h e F o u r t e e n t h A m e n d 

m e n t . S i n c e Roe is t h e e l e p h a n t i n t h e m i d d l e o f t h e 

r o o m o f A m e r i c a n c o n s t i t u t i o n a l i s m , t h e o m i s s i o n is 

inde fens ib le . 

B r e y e r d o e s a t t e m p t a p u r p o s i v e de fense o f t h e 

S u p r e m e C o u r t ' s 2 0 0 3 d e c i s i o n u p h o l d i n g t h e a f f i rma

tive a c t i o n p rac t i ce s o f t h e U n i v e r s i t y o f M i c h i g a n L a w 

S c h o o l . H e dec lares t h a t " e q u a l i t y . . . is t h e u n d e r l y i n g 

ob jec t ive o f t h e E q u a l P r o t e c t i o n C l a u s e " a n d t h a t affir

m a t i v e a c t i o n p r o m o t e s equal i ty . Q . E . D . H e e n g a g e s in 

n o t e x t u a l analysis b e y o n d tha t , a n d d o e s n o t t r y t o m a k e 

a n y a r g u m e n t b a s e d o n t h e h i s t o r y o f t h e a d o p t i o n o f 

t h e F o u r t e e n t h A m e n d m e n t . 

B r e y e r ' s d e f e n s e o f t h e C o u r t ' s 2 0 0 3 d e c i s i o n 

u p h o l d i n g t h e M c C a i n - F e i n g o l d c a m p a i g n - f i n a n c e 

s t a tu te l i kewise d e p e n d s o n his j u d g m e n t t h a t t h e 

u n d e r l y i n g ob j ec t i ve o f t h e f r e e - s p e e c h c lause o f t h e 

Firs t A m e n d m e n t is t o p r o t e c t " p a r t i c i p a t o r y self-

g o v e r n m e n t " a n d t h a t this ob j ec t i ve is bes t s e rved by 

r e s t r i c t ions o n c a m p a i g n c o n t r i b u t i o n s . H i s e x p l a n a t i o n 

o f his v o t e against a l l o w i n g p a r e n t s t o use federa l e d u c a 

t i o n v o u c h e r s t o pay p a r o c h i a l - s c h o o l t u i t i o n d e p e n d s 

o n his j u d g m e n t tha t t h e u n d e r l y i n g ob j ec t i ve o f t h e 

First A m e n d m e n t ' s e s t a b l i s h m e n t c lause is t h e a v o i d a n c e 

o f " r e l i g i o u s strife." 

M o s t o f t h e rest o f Breyer ' s e x a m p l e s s o u n d this s a m e 

t h e m e . It's u n d e r l y i n g ob jec t ives all t h e w a y d o w n , t o 

b o r r o w t h e p u n c h l ine f r o m a n o ld j o k e . 

A l t h o u g h Active Liberty fai led t o c o n v e r t m e t o t h e 

cause o f p u r p o s i v i s m , I a p p l a u d J u s t i c e B r e y e r for w r i t 

i n g s u c h a n h o n e s t b o o k . Active Liberty invi tes i n t e r e s t e d 

c i t i zens t o discuss t h e n a t u r e o f t h e C o n s t i t u t i o n a n d o f 

j u d g i n g . (§> 
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D; .avid H e n d e r s o n a n d Cha r l e s 

H o o p e r have g iven us a " h o w 

t o " b o o k e m p l o y i n g e c o n o m i c p r i n 

ciples t o solve c o m m o n p r o b l e m s . 

T h e p r o b l e m s r a n g e f r o m e v e r y 

day s i tua t ions t o far d e e p e r p r o b 

l e m s c a l l i n g for s o p h i s t i c a t e d 

analysis . H o o p e r exp la ins h o w h e 

f igured o u t w h y his gas gr i l l q u i t 

w o r k i n g . H e n d e r s o n tells h o w h e sa lvaged his v a c a t i o n 

b y b u y i n g p i l lows f r o m a d e p a r t m e n t s to re i n s t ead o f 

u p g r a d i n g his h o t e l . O r c o n s i d e r t h e c h o i c e b e t w e e n 

l o o k i n g for a p o s t c a r d s t a m p a n d u s i n g a l e t t e r s t a m p . 

T h e a u t h o r s r e c o m m e n d u s i n g a r egu l a r s t a m p b e c a u s e 

t h e v a l u e o f y o u r t i m e is g r e a t e r t h a n t h e f e w cen t s y o u ' d 

save. U n d e r t h e i r a s s u m p t i o n s t h a t y o u e a r n $ 2 0 0 a n 

h o u r a n d t h e p r o b a b i l i t y o f f i n d i n g a p o s t c a r d s t a m p is 

7 5 p e r c e n t , t h e y ca lcu la te t h a t y o u s h o u l d s p e n d n o 

m o r e t h a n 1.89 s e c o n d s l o o k i n g . 

T h i n k i n g a b o u t b u y i n g a c o m p a c t car? H e n d e r s o n 

a n d H o o p e r i n t r o d u c e t h e c o n c e p t o f a " m i c r o m o r t " t o 

s h e d l i gh t o n t h e t r a d e o f f b e t w e e n t h e l o w e r p r i c e o f 

t h e c o m p a c t a n d t h e g r e a t e r r i sk o f d e a t h d u e t o an 

a c c i d e n t . " A m i c r o m o r t " t h e y e x p l a i n , " is a u n i t o f cos t 

t h a t y o u b e a r for e n g a g i n g i n r i sky ac t iv i t ies . " G i v e n a 

f e w a s s u m p t i o n s a b o u t smal l a n d l a rge cars , t h e y c a l c u 

la te t h a t t h e g r e a t e r r i sk o f d e a t h f r o m d r i v i n g t h e fo r 

m e r a m o u n t s t o $ 1 0 , 9 0 0 c o m p a r e d t o $ 5 , 3 0 0 for t h e 

la t ter . " T h e l a rge r car u n d o u b t e d l y costs m o r e t o p u r 

chase a n d o p e r a t e , " t h e y c o n c l u d e , " b u t g i v e n e v e r y 

t h i n g else e q u a l . . . it is w o r t h $ 5 , 6 0 0 m o r e p u r e l y d u e 

t o its safety." 

T h e m o s t c o m p l i c a t e d t e c h n i q u e is t h e " r i s k - a v e r s e 

e x p e c t e d n e t p r e s e n t v a l u e a p p r o a c h , " w h i c h t h e a u t h o r s 

a p p l y t o b u y i n g h o m e i n s u r a n c e . I n t u i t i o n suggests w e 

b u y i n s u r a n c e b e c a u s e " w e are h a p p y s p e n d i n g a l i t t le 

m o n e y t o p r o t e c t ourse lves f r o m b i g losses." T h e m a t h 

e m a t i c s o f t h e " r i s k - a v e r s e e x p e c t e d n e t p r e s e n t va lue 

a p p r o a c h " s h o w s t h e l og i c o f t h a t i n t u i t i o n . R e a d e r s 

s h o u l d n o t b e d e t e r r e d b y this a n d a f e w o t h e r t e c h n i c a l 

45 N O V E M B E R 2006 

mailto:medebow@samford.edu


B o o k R e v i e w s 

sec t ions i n t h e b o o k ; t h e r e are p l e n t y o f basic ru les o f 

t h u m b t o h e l p t h e m w i t h t h e difficult p a t c h e s . 

T h e a u t h o r s also t ake o n s o m e con t rove r s i a l p o l i c y 

t o p i c s a n d p r o v i d e a w a r n i n g label for o n e d i scuss ion : 

" B e f o r e y o u r e a d o n , let us w a r n y o u t h a t w e are a b o u t 

t o c h a l l e n g e a c o m m o n l y a c c e p t e d belief." T h a t be l i e f is 

t h e i m m o r a l i t y o f s w e a t s h o p labor . H e n d e r s o n a n d 

H o o p e r e x p l a i n t h a t re fus ing t o b u y p r o d u c t s m a d e in 

s w e a t s h o p s m a y ac tua l ly h a r m s o m e w o r k e r s w h o lose 

t h e i r j o b s o r t ake l o w e r p a y i n g j o b s e l s e w h e r e . T h u s 

c o m p r e h e n s i o n o f e c o n o m i c s m a y h e l p "soc ia l ly c o n 

s c i o u s " c o n s u m e r s avo id a d e c i s i o n — b o y c o t t i n g s w e a t 

s h o p p r o d u c t s — t h a t w o u l d b e c o u n t e r p r o d u c t i v e . 

H e n d e r s o n a n d H o o p e r r e t u r n t o t h e q u e s t i o n o f 

dec i s ions affect ing a u t o safety w i t h a l o o k at t h e f a m o u s 

F o r d P i n t o . F o r d c o u l d have s p e n t a small a m o u n t p e r 

car t o p r e v e n t t h e gas t a n k f r o m e x p l o d i n g . " B a s e d o n 

Ford ' s e s t i m a t e d v a l u e o f a h u m a n life a n d its e s t i m a t e d 

p r o b a b i l i t y o f fires," h o w e v e r , " i t c o n c l u d e d t h a t t h e $ 1 1 

p a r t was t o o expens ive . " 

W h a t m i g h t b e s h o c k i n g is t h a t w e live in a w o r l d 

w h e r e a u t o m a k e r s sell cars t h a t a r en ' t as safe as poss ib le . 

T o e x p l a i n w h y n o t , H e n d e r s o n a n d H o o p e r c lever ly 

p o s e t w o a l t e rna t ive scena r io s . I n t h e first, " I g n o r a n t 

C a r s I n t e r n a t i o n a l " suppresses any t h o u g h t o f m a k i n g its 

cars safer for fear o f b e i n g c a u g h t p u t t i n g a car o n t h e 

m a r k e t k n o w i n g it c o u l d have b e e n safer still. In t h e s e c 

o n d , " In f in i t e M o t o r s " e n c o u r a g e s its e m p l o y e e s t o t h i n k 

o f ways t o m a k e cars safer a n d i m p l e m e n t s each m e a s u r e 

be fo re cars g o o n t h e m a r k e t . Ignoran t ' s cars w o n ' t ge t 

any safer, b u t Infini te 's cars wi l l e i t h e r n e v e r r each t h e 

m a r k e t o r t hey ' l l b e so expens ive few wi l l b u y o n e . In 

t h e real w o r l d , c o m p a n i e s m a k e cars i n c r e m e n t a l l y safer 

ove r t i m e a n d p e o p l e r isk b u y i n g cars tha t are affordable 

b u t n o t t h e safest poss ible . 

R e a d i n g Making Great Decisions is ap t t o c h a n g e y o u r 

b e h a v i o r t o s o m e d e g r e e . A n y o n e w h o has b e e n s p e n d 

i n g m o r e t h a n a few s e c o n d s s ea r ch ing for pos t ca rd 

s t amps wi l l p r o b a b l y r econs ide r . S o m e m a y rep lace t he i r 

o l d re f r igera tors for a d o u b l e - d i g i t r e t u r n o n t h e i r 

i n v e s t m e n t . A few m i g h t c o n s t r u c t a dec i s i on t r ee t o 

ana lyze b u y i n g i n s u r a n c e . T h a n k s t o H e n d e r s o n a n d 

H o o p e r , e v e r y o n e wil l f ind tha t t h e m e n t a l t o o l b o x o f 

e c o n o m i c t h i n k i n g is useful. |§) 
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The Pursuit of Happiness 

Constitution Day 
B Y W A L T E R E . W I L L I A M S 

On S e p t e m b e r 1 7 , 1 7 8 7 , 3 9 m e n s igned t h e U . S . 

C o n s t i t u t i o n . E a c h yea r s ince 2 0 0 4 w e h a v e 

c e l e b r a t e d C o n s t i t u t i o n D a y as a resul t o f l e g 

is la t ion, f a t h e r e d b y S e n a t o r R o b e r t B y r d , t h a t r equ i re s 

federal agenc i e s a n d e v e r y s c h o o l t h a t rece ives federa l 

funds , i n c l u d i n g un ive r s i t i e s , t o have s o m e k i n d o f p r o 

g r a m o n t h e C o n s t i t u t i o n . I c a n n o t t h i n k o f a m o r e 

dece i t fu l p i e c e o f l eg i s la t ion o r a m o r e c o n s t i t u t i o n a l l y 

o d i o u s p e r s o n to f a the r i t — a p e r s o n w h o is k n o w n as, 

a n d p r o u d l y w e a r s t h e label , " K i n g o f P o r k . " T h e o n l y 

r e a s o n t h a t C o n s t i t u t i o n D a y is n o t g r e e t e d w i t h c o n 

t e m p t is t h a t m o s t A m e r i c a n s are to ta l ly i g n o r a n t a b o u t 

t h e f r amers ' v i s i o n in w r i t i n g o u r C o n s t i t u t i o n . Let 's 

e x a m i n e t h a t v i s ion t o see h o w m u c h fai th a n d a l l e 

g i a n c e today ' s A m e r i c a n s g ive t o t h e U . S . C o n s t i t u t i o n . 

J a m e s M a d i s o n is t h e a c k n o w l e d g e d fa the r o f t h e 

C o n s t i t u t i o n . I n 1 7 9 4 , w h e n C o n g r e s s a p p r o p r i a t e d 

$ 1 5 , 0 0 0 for re l ie f o f F r e n c h refugees w h o fled f r o m 

i n s u r r e c t i o n i n San D o m i n g o ( n o w Ha i t i ) t o B a l t i m o r e 

a n d P h i l a d e l p h i a , M a d i s o n w r o t e d i sapprov ing ly , " I c a n 

n o t u n d e r t a k e t o lay m y f inger o n t h a t a r t ic le o f t h e 

C o n s t i t u t i o n w h i c h g r a n t e d a r i g h t t o C o n g r e s s o f 

e x p e n d i n g , o n ob jec t s o f b e n e v o l e n c e , t h e m o n e y o f 

t h e i r c o n s t i t u e n t s " (James M a d i s o n , 4 Annals of Congress 

179 [1794] ) . Today, at least t w o - t h i r d s o f a $ 2 . 5 t r i l l i on 

federa l b u d g e t is s p e n t o n t h e " o b j e c t s o f b e n e v o l e n c e . " 

T h a t i n c l u d e s M e d i c a r e , M e d i c a i d , Soc ia l Secur i ty , a id t o 

h i g h e r e d u c a t i o n , f a r m a n d bus iness subs id ies , wel fa re , ad 

n a u s e a m . 

A f e w years later , M a d i s o n ' s v i s i o n was exp re s sed b y 

R e p r e s e n t a t i v e W i l l i a m Gi les o f V i r g i n i a , w h o c o n 

d e m n e d a re l ie f m e a s u r e for fire v i c t i m s . Gi les ins i s ted 

t h a t it was n e i t h e r t h e p u r p o s e n o r a r i g h t o f C o n g r e s s 

t o " a t t e n d t o w h a t g e n e r o s i t y a n d h u m a n i t y r e q u i r e , b u t 

t o w h a t t h e C o n s t i t u t i o n a n d t h e i r d u t y r e q u i r e " 

( h t t p : / / t u f t s p r i m a r y s o u r c e . o r g / ? p = : T 6 3 ) . 

I n 1 8 2 7 D a v y C r o c k e t t was e l e c t e d t o t h e H o u s e o f 

R e p r e s e n t a t i v e s . D u r i n g his t e r m o f office a $ 1 0 , 0 0 0 

re l ie f m e a s u r e was p r o p o s e d t o assist t h e w i d o w o f a 

naval officer. C r o c k e t t e l o q u e n t l y o p p o s e d t h e m e a s u r e 

saying, " M r . S p e a k e r : I h a v e as m u c h r e spec t for t h e 

m e m o r y o f t h e d e c e a s e d , a n d as m u c h s y m p a t h y for t h e 

suf fer ing o f t h e l iv ing , if t h e r e b e , as a n y m a n in this 

H o u s e , b u t w e m u s t n o t p e r m i t o u r r e spec t for t h e d e a d 

o r o u r s y m p a t h y for p a r t o f t h e l i v ing t o l e ad us i n t o a n 

ac t o f in jus t ice t o t h e b a l a n c e o f t h e l iv ing . I wi l l n o t g o 

i n t o a n a r g u m e n t t o p r o v e t h a t C o n g r e s s has n o t t h e 

p o w e r t o a p p r o p r i a t e this m o n e y as a n act o f char i ty . 

E v e r y m e m b e r o n this f loor k n o w s it. W e have t h e r i g h t 

as i nd iv idua l s , t o g ive away as m u c h o f o u r o w n m o n e y 

as w e p lease in c h a r i t y ; b u t as m e m b e r s o f C o n g r e s s w e 

h a v e n o r i g h t t o a p p r o p r i a t e a do l la r o f t h e p u b l i c 

m o n e y " (from his f a m o u s " N o t Y o u r s T o G i v e " s p e e c h , 

o r i g i n a l l y p u b l i s h e d in The Life of Colonel David Crockett 

b y E d w a r d Sylves ter Ellis, w w w . f e e . o r g / l i b r a r y / b o o k s / 

n o t y o u r s . a s p ) . 

I n 1 8 5 4 P r e s i d e n t F r a n k l i n P i e r c e v e t o e d a p o p u l a r 

m e a s u r e t o h e l p t h e m e n t a l l y ill saying, " I c a n n o t f ind 

a n y a u t h o r i t y in t h e C o n s t i t u t i o n for p u b l i c char i ty ." To 

a p p r o v e t h e m e a s u r e " w o u l d b e c o n t r a r y t o t h e l e t t e r 

a n d t h e sp i r i t o f t h e C o n s t i t u t i o n a n d subvers ive t o t h e 

w h o l e t h e o r y u p o n w h i c h t h e U n i o n o f t h e s e States 

is f o u n d e d " ( " F r a n k l i n P i e rce ' s 1 8 5 4 V e t o , " w w w . 

d i s a b i l i t y m u s e u m . o r g / l i b / d o c s / 6 8 2 . h t m ? p a g e = 2 ) . D u r 

i n g P r e s i d e n t G r o v e r C leve l and ' s t w o t e r m s in office h e 

v e t o e d m a n y c o n g r e s s i o n a l a p p r o p r i a t i o n s , o f t en saying 

t h e r e was n o c o n s t i t u t i o n a l a u t h o r i t y for s u c h a n a p p r o 

p r i a t i o n . V e t o i n g a bill for re l ie f char i ty , C l e v e l a n d said, 

" I c a n f ind n o w a r r a n t for s u c h a n a p p r o p r i a t i o n in t h e 

C o n s t i t u t i o n , a n d I d o n o t be l i eve t h a t t h e p o w e r a n d 

d u t y o f t h e G e n e r a l G o v e r n m e n t o u g h t t o b e e x t e n d e d 

t o t h e re l ie f o f i n d i v i d u a l suf fer ing w h i c h is i n n o m a n 

n e r p r o p e r l y r e l a t ed t o t h e p u b l i c s e rv i ce o r b e n e f i t " (18 

Congressional Record 1 8 7 5 [1887] ) . 
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W a l t e r E . W i l l i a m s 

C o m p a r e d t o today, yesteryear 's v is ion differs vastly in 

w h a t congress iona l ac t ions are cons t i tu t iona l ly permiss ib le . 

H o w m i g h t today's C o n g r e s s , P res iden t , a n d cour t s square 

the i r b e h a v i o r w i t h tha t o f the i r predecessors? T h e m o s t 

g e n e r o u s i n t e r p r e t a t i o n o f the i r b e h a v i o r I can give is the i r 

m i s u n d e r s t a n d i n g o f Ar t ic le I, Sec t i on 8 o f t h e C o n s t i t u 

t ion , w h i c h reads, " T h e C o n g r e s s shall have p o w e r t o lay 

a n d col lect taxes, du t ies , impos t s a n d excises, t o pay t h e 

debts a n d p r o v i d e for t h e c o m m o n defense a n d genera l 

welfare o f t h e U n i t e d States." Misuse o f t h e G e n e r a l W e l 

fare clause serves as w a r r a n t for C o n g r e s s t o d o ju s t a b o u t 

a n y t h i n g o n w h i c h it can secure a ma jo r i t y vote . 

T h e f ramers addressed t h e m i s i n t e r p r e t a t i o n o f this 

c lause. M a d i s o n said in a l e t t e r t o J a m e s R o b e r t s o n , 

" W i t h r e spec t t o t h e t w o w o r d s ' g e n e r a l we l f a r e ' , I have 

always r e g a r d e d t h e m as qual i f ied b y t h e deta i l o f p o w 

ers c o n n e c t e d w i t h t h e m . T o take t h e m in a l i teral a n d 

u n l i m i t e d sense w o u l d b e a m e t a m o r p h o s i s o f t h e C o n 

s t i t u t i o n i n t o a c h a r a c t e r w h i c h t h e r e is a h o s t o f p roofs 

was n o t c o n t e m p l a t e d b y its c rea to r s . " M a d i s o n also said, 

" I f C o n g r e s s c a n d o w h a t e v e r in t h e i r d i s c r e t i o n can b e 

d o n e b y m o n e y , a n d wi l l p r o m o t e t h e G e n e r a l Wel fa re , 

t h e G o v e r n m e n t is n o l o n g e r a l i m i t e d o n e , possess ing 

e n u m e r a t e d p o w e r s , b u t an inde f in i t e o n e , sub jec t t o 

p a r t i c u l a r e x c e p t i o n s " (Le t t e r t o E d m u n d P e n d l e t o n , 

J a n u a r y 2 1 , 1 7 9 2 , w w w . j m u . e d u / m a d i s o n / c e n t e r / 

m a i n p a g e s / m a d i s o n a r c h i v e s / q u o t e s / g r e a t / c o n s t i t u 

t i o n . h t m ) . M a d i s o n laid o u t w h a t h e saw as c o n s t i t u 

t i o n a l l imi t s o n federa l p o w e r in Federa l i s t 4 5 , w h e r e h e 

e x p l a i n e d , " T h e p o w e r s d e l e g a t e d b y t h e p r o p o s e d C o n 

s t i t u t i o n t o t h e federa l g o v e r n m e n t are f e w a n d d e f i n e d 

. . . t o b e exe rc i sed p r i n c i p a l l y o n e x t e r n a l ob jec t s , as 

war , p e a c e , n e g o t i a t i o n , a n d fo re ign c o m m e r c e . " 

T h o m a s Je f fe r son e x p l a i n e d in a l e t t e r t o A l b e r t 

Ga l la t in , " C o n g r e s s has n o t u n l i m i t e d p o w e r s t o p r o v i d e 

for t h e g e n e r a l wel fare , b u t o n l y t h o s e specifically 

e n u m e r a t e d . " 

W h a t a c c o u n t s for today ' s a c c e p t a n c e o f a massive 

d e p a r t u r e f r o m t h e f r amers ' c lear v i s ion o f w h a t federal 

act ivi t ies w e r e c o n s t i t u t i o n a l l y pe rmiss ib le? It is t e m p t 

i n g t o b l a m e po l i t i c ians , a n d yes, w e can b l a m e t h e m t o 

s o m e e x t e n t . B u t m o s t o f t h e b l a m e lies w i t h t h e A m e r 

i can p e o p l e , w h o are e i t h e r i g n o r a n t o f t h e c o n s t i t u 

t i o n a l l imi t s t h e f r amer s i m p o s e d o n t h e federa l 

g o v e r n m e n t o r have c o n t e m p t for t h o s e l imi ts . 

If They Were Running Today 

We can see this by i m a g i n i n g tha t M a d i s o n , P ie rce , 

o r C l e v e l a n d w e r e c a m p a i g n i n g for t h e p r e s i d e n 

cy today. I m a g i n e t h e i r saying t o today 's A m e r i c a n s t h e y 

c a n n o t f ind "a r i g h t [of] C o n g r e s s o f e x p e n d i n g , o n 

ob jec t s o f b e n e v o l e n c e , t h e m o n e y o f t h e i r c o n s t i t u e n t s " 

o r " a n y a u t h o r i t y in t h e C o n s t i t u t i o n for p u b l i c c h a r i 

ty." O r , " I c an find n o w a r r a n t for s u c h an a p p r o p r i a t i o n 

in t h e C o n s t i t u t i o n . " T h e i r c a n d i d a c y w o u l d b e g r e e t e d 

w i t h c o n t e m p t b y m o s t A m e r i c a n s . T h e y w o u l d b e seen 

as ca l lous , m e a n - s p i r i t e d m e n b y a n a t i o n o f p e o p l e w h o 

have n o w c o m e t o be l i eve t h e y have a r i g h t t o live at t h e 

e x p e n s e o f o t h e r p e o p l e t h r o u g h a va r i e ty o f federal 

p r o g r a m s . S u c h a be l i e f differs o n l y in d e g r e e , b u t n o t 

k i n d , f rom t h e be l i e f t ha t o n e A m e r i c a n s h o u l d b e 

forcibly used , t h r o u g h t h e tax c o d e , t o serve t h e p u r p o s 

es o f a n o t h e r A m e r i c a n . 

T h e t r a g e d y is t ha t o n c e s u c h a be l i e f sys tem 

b e c o m e s accep tab le , it pays for all A m e r i c a n s t o a t t e m p t 

t o live at t h e e x p e n s e o f o t h e r s . If o n e A m e r i c a n does 

n o t use g o v e r n m e n t t o live at t h e e x p e n s e o f a n o t h e r 

A m e r i c a n , tha t does n o t m e a n h e wi l l pay l o w e r taxes. It 

o n l y m e a n s t h a t t h e r e wi l l b e m o r e m o n e y left ove r for 

o t h e r s . I n a w o r d o r so, o n c e lega l ized theft b e c o m e s t h e 

s t andard , it pays for e v e r y o n e t o b e c o m e a thief. A h u n 

d r e d years f r o m n o w w h a t C o n g r e s s d o e s a n d w h a t is i n 

t h e C o n s t i t u t i o n wi l l b e a r abso lu te ly n o re l a t ionsh ip at 

all. As a resul t A m e r i c a n s wi l l b e p o o r e r b o t h in t e r m s o f 

l i be r ty a n d s t anda rd o f l iv ing. T h e y j u s t m i g h t curse 

today 's g e n e r a t i o n . (f| 
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